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Défis juridiques de l'utilisation du contrat de Ju’alah! comme un instrument de crédit dans
le systéme bancaire islamique ; cas des banques iraniennes

Amin JAFARI*
Zahra SOHRABI ABAD**

Extrait

Le systéme bancaire iranien repose sur les principes de la finance islamique. Les pratiques du
systéme bancaire iranien ne sont cependant ni cohérente avec la jurisprudence islamique (figh),
ni avec les régles de droit basées sur le Code civil (adopté en 1933). Ce contraste suscite des
défis juridiques et économiques. La difficult¢ majeure vient du fait que traditionnellement, en
droit bancaire islamique, on utilise la notion de « contrats définis » ou « contrats nommés? ». Les
formats et les conditions de mise en ceuvre des contrats nommés sont fixés par la loi. Si le
systéme bancaire respecte la lettre de la loi, il est difficile, en pratique, de respecter I’esprit initial
des contrats nommés. Dans cette recherche, nous examinerons le contrat de Ju’alah, qui est un
des contrats nommés traditionnels, et qui est utilisé dans le systéme bancaire pour octroyer du
crédit. Nous exposerons les difficultés juridiques qui émergent de la mise en ceuvre de ce contrat
de finance islamique dans le systéme bancaire contemporain. A ’issue de notre démonstration, il
apparait que le contrat de ju alah peut étre considéré comme un contrat indépendant innommé et
légitimement soumis aux dispositions générales de 1'article 10 du Code civil iranien prévoyant
que les contrats privés sont pas révocables pour ceux qui les ont signés, a condition qu'ils ne
soient pas contraires aux dispositions explicites de la loi.

Mots-clés : contrats nommés, ju ‘alah, octroyer le crédit, défis juridiques.
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2 Contrats nommés dans le reste de l'article
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Introduction

En Iran, le systéme bancaire actuel s’est développé apreés la révolution islamique de 1979,
d’apres les principes de la finance islamique, reposant sur l'utilisation d’un nombre limité de 12
contrats3 participatifs (moucharaka) ou d’échanges (moubadala) reconnus « nommés »*. Les lois
bancaires et la pratique ne reconnaissent que ces contrats - mandat, participation, dépot, ... —
pour 1’octroi du crédit. Dans cet objectif, le 1égislateur prévoit une variété de contrats nommés
pour étre utilisée dans la pratique bancaire. (Pelissier, 2016)

La pensée islamique se développe continuellement : la recherche et I’étude doit permettre gérer
des problémes de la société¢ moderne islamique, mais aussi de comprendre les vérités pures des
textes religieux. Les marchés monétaires et financiers et les défis auxquels les sociétés
islamiques font face sont aujourd’hui parmi les problémes les plus difficiles et les plus
importants. La banque est un acteur essentiel du systéme économique actuel ; sans un systéme
bancaire cohérent et efficace, il est impossible d'imaginer une économie dynamique. Il est ainsi
nécessaire pour les juristes bancaires d’identifier les défis du systéme bancaire et d’y apporter
des solutions (Saleh, 1982).

Depuis la deuxieme moiti¢ du XXe siccle, la théorie de la finance islamique a ét¢ mise en
pratique au Caire et ensuite en Iran et puis dans autres pays du golfe persique, et ailleurs en
Malaisie par exemple. Cette finance alternative n’a pas cessé de se développer. Ainsi dans la
premiére décennie du XXle siecle, avec la croissance importante des banques islamiques dans
des pays qui ne sont pas forcément musulmans, et apreés la crise mondiale de 2008, la finance
islamique est devenue un centre d’intérét essentiel dans le secteur bancaire et financier. (Bari et
Radi, 2011)

« Selon le Secrétariat de la finance islamique au Royaume-Uni, le marché mondial de la finance
islamique a la fin de I’année 2011 valait environ 1,3 milliards de dollars. La valeur totale des
actifs compatibles avec la Charia a augmenté de 150% depuis 2006. Le succes de 1’industrie a
¢€té mis sous les projecteurs par 1’annonce de HSBC en octobre 2012 de 1’aide a la restructuration
de sa filiale HSBC Amanah avec 16,7 milliards de dollars des actifs compatibles avec la Charia.
HSBC Amanah a été la deuxieme plus grande fenétre islamique’ dans le monde » (Hancock,
2013 ; Jafari, 2014). En 2017 il est estimé que la totale valeur de I’industrie de la finance
islamique avec les trois secteurs de la banque, des marchés de capitaux et de I’assurance
(Takaful) a atteint 2070 milliards de dollar et montre une croissance de 8,3 pourcents des actifs
(Research and Markets, 2019).

L’Iran, acteur majeur dans cette industrie, représente une part considérable. Selon le rapport de la
finance islamique de 2019, I’'Iran était la deuxiéme économie islamique en 2018 et troisi¢éme en
2019. Dans les années 2012 — 2019, I’Iran montre une croissance de 6 pourcent pour é&tre
qualifiée comme « exceptionnelle » dans ledit rapport (Islamic Finance Country Index, 2019). La

3 Dont 9 provenant de loi des opérations bancaires sans riba et trois issu de la loi du cinquiéme plan quinquennal
du développement de la République islamique d'lran (2011-2016)

4 Contrat nommé est un contrat « défini » et « fixé » par la Charia.

5 Islamic Window
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particularité du systéme bancaire iranien vient de sa structure et de ses contrats. Dés le début, le
législateur iranien a fait reposer le systéme bancaire islamique sur I'utilisation des contrats
nomm¢s traditionnels du Code civil, mais au fil du temps et en particulier avec le développement
des opérations de crédit, certains obstacles sont apparus (Meisamy et Gholipour, 2020)

L'un des défis du systéme bancaire islamique découle du principe de ne considérer les opérations
bancaires comme islamiques que quand elles sont conclues sous la forme de contrats nommés.
Toutefois, en consultant le Coran et la sunna® et des grandes idées des jurisconsultes (fogaha), il
devient clair qu’il n’est pas nécessaire de considérer un systéme comme islamique, tout en
préservant la forme commune de I'époque du Prophete de 1'Islam (Igbal, 2022). Car 1'Islam ne
vise pas a créer une barriére pour ne pas exploiter les structures contractuelles modernes. Par
conséquent, il est nécessaire que les érudits islamiques, afin de maintenir la position de
I'économie et des services bancaires islamiques, continuent d’apporter des solutions adaptées aux
défis contemporains (Salman et Nawaz, 2018).

Outre ces contrats, il existe aussi un phénomene de métamorphose des contrats islamiques par
laquelle en pratique les banques essaient d’adapter les contrats nommés traditionnels aux besoins
actuels des clients, quand bien méme ces besoins ne correspondent pas a ceux traditionnellement
pris en charge par ce type de contrat (Bianchi, 2007).

La question qui se pose ici est donc de savoir comment peut-on réutiliser un contrat nommé au-
dela de ses objectifs initiaux ? Peut-on le modifier en fonction de la demande des parties
contractantes et ce conformément au respect des principes de la finance islamique ?

Pour répondre aux questions posées dans cette étude, nous avons choisi le contrat de ju’alah
parmi les nombreux contrats nommés qui jouent un role d’instrument de crédit dans les services
bancaires islamiques (Moin, 2013) ; il s’agit en effet d’une bonne illustration de la
métamorphose des contrats nommés en réponse aux défis juridiques et économiques.

A cet égard, nous allons dans la premiére partie étudier le contrat de ju alah et I’utilisation de ce
contrat dans le systeme bancaire (I) puis, dans la deuxiéme partie, les défis juridiques auxquels
celle-ci s’expose (II).

I- Contrat de Ju’alah dans le systeme bancaire

Le contrat de Ju’alah est considéré comme l'un des contrats bancaires moubadala ou d’échange
(instrument bancaire a revenu fixe)” ainsi que 1’un des contrats les plus importants utilisés dans
le domaine de 1'allocation des ressources bancaires. Ce contrat a été¢ introduit dans le Code civil
iranien en tant que contrat nommé et également il a été reconnu par la « loi des opérations
bancaires sans riba », approuvée le 30 aott 1983 (6.8.1362 H.SH.) par le parlement iranien,

6 Le comportement du Prophéte durant sa vie et est l'autorité contraignante de ses décisions. Dans la pensée

chiite, la sunna comprend également le comportement et les décisions des douze imams appelaient ainsi le hadith
(Igbal, 2022)

7 Les contrats islamiques sont divisés en deux catégories : moucharaka ou (instrument bancaire a revenu variable)
et moubadala (instrument bancaire a revenu fixe). Les contrats moubadala sont plutét considérés comme les
instruments de crédit avec un taux d’'intérét fixe tandis que les contrats moucharakat sont considérés pour les
crédits avec un taux d’intérét variable. La Banque Centrale d'lran donne aux banques un taux d'intérét avec un
plancher et un plafond qui les permet banques de faire varier leurs taux d’intérét dans les limites fixées par la
Banque Centrale. En pratique les banques préférent d'accorder les crédits dans le cadre de moucharakat pour
pouvoir bénéficier un taux d’intérét plus élevé.
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comme étant 1'un des instruments de crédit bancaire. Les termes et conditions du contrat de
ju’alah sont également énoncés dans le « réglement du chapitre 3 de la loi des opérations
bancaires sans riba » et « I’instruction d’application du contrat de ju 'alah » approuvée par le
Conseil de la monnaie et du crédit de la Banque Centrale d’Iran (Askari, 2013).
Dans la définition du contrat de ju’alah, on peut se référer aux différentes expressions fournies
par les experts, comme suit : Le contrat de ju’alah est 1’obligation de compensation spécifique
(ju'el) a un exécutant en échange d'un acte déterminé par le contrat ; cet exécutant est soit défini,
soit indéfini.
Ainsi, nous avons deux types de contrat de ju’alah : ju’alah am, le contrat de compensation
générale si I’exécutant est une personne indéfinie, et ju'alah khds, le contrat de compensation
spéciale si I’exécutant est une personne définie (Jondaqi Meybodi, 2008).
Le contrat de ju 'alah c’est I'obligation de payer une contrepartie déterminée en échange d'un acte
admissible et raisonnable. Ce contrat a la capacité¢ d'étre utilis¢é dans tous les domaines
¢conomiques et on peut 1’utiliser pour la location des agents de service et I’association du travail
et du capital. Car la compensation (ju'el) peut étre soit une rémunération fixe, soit une part des
bénéfices. Par conséquent pour le contrat de ju'alah il est possible d’employer les dispositions
des contrats de Mudharaba®, de Musagat®, de Métayage!® (Muzara’a) et de location (ijara)
(MirMoezi, 2001).
Le contrat de ju'alah signifie I’obligation de 1’offrant ou employeur de payer la compensation
(ju’el) en échange d'un acte déterminé accompli par un exécutant ou un contractant. Dans le
cadre d’octroi de crédit, les banques — offrant général ou ja'eil — concluent un contrat de ju 'alah
avec le client (ici le travailleur ou 'amil). Ce contrat peut étre visé a développer la production, les
affaires commerciales et les services dans le pays (Soheili, 2008).
Apres avoir défini au sens littéraire du terme le contrat de ju’alah, il est temps d’aborder la
nature juridique de ce contrat comme un technique de droit civil (A) pour arriver a étudier son
enjeu et efficacité dans le systéme bancaire d’Iran (B).

A) Nature juridique et particularités du ju’alah
Avant d'énumérer les caractéristiques de ce contrat, il convient de fournir une définition unique
et concise de ce contrat dans la jurisprudence islamique (le figh) ainsi que dans le droit. La
définition jurisprudentielle islamique du contrat de ju’alah est qu'une personne physique ou

8 Mudharaba est une association du capital et du travail, mais c’est une association dans laquelle un seul
partenaire apporte le capital (rabulmal) alors que le deuxiéme apporte son savoir et ses compétences (moudharib).
Dans ce cadre de contrat, les bénéfices sont partagés selon une répartition prédéfinie (normalement la moitié pour
chaque partenaire), alors que dans le cas ou il y a des pertes, c'est I'investisseur qui supporte l'intégralité des
pertes financiéeres et le moudharib perd son travail et son temps.

9. Musagqat signifie qu'une personne consentant avec quelqu'un sur le fait que pendant un temps spécifié, les
arbres fruitiers qui lui appartiennent, ou ceux qui sont a sa discrétion, seront donnés a cette personne afin qu'il les
soigne et les arrose. En retour, cette personne aura le droit de prendre une quantité convenue de fruits.

10. Mouzara'a ou métayage est un partenariat dans les cultures par lequel une partie (propriétaire foncier) présente
une parcelle de terre a une autre (travailleur agricole / muzare’) pour que ce dernier cultive et entretienne en
échange d'une part définie commune dans la culture. En substance, la muzara’a est une forme de mudharaba qui
se limite aux activités agricoles, en particulier au métayage.
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morale déclare payer un certain montant en contrepartie d'un travail effectué par un contractant
physique ou morale. A titre d’exemple, si quelqu'un affiche dans un journal qu’il va payer une
récompense a la personne trouvant sa voiture volée, la personne qui trouve cette voiture mérite
une récompense ou rémunération prévue dans 1’affiche sur la base de contrat de ju’alah. Selon
ces définitions et I’exemple donné, la structure d'un contrat de ju’alah comporte trois piliers, a
savoir l'employeur, qui est appelé « offrant général » (parfois aussi compensateur ou ja'eil), le
contractant, qui est appelé « exécutant » (travailleur ou 'amil), et le montant de contrepartie,
appelé la compensation (ju 'le) (Mousavian et al., 2019)

Dans le Code civil iranien les articles 561 a 571 ont prévu les conditions spécifiques de ce
contrat. Nous avons énuméré certaines entre elles :

1. Connaissance précise sur la rémunération et I'acte souhaité dans le contrat
Beaucoup de débats ont été menés par les jurisconsultes (fogaha) et les juristes civilistes sur la
nature du contrat de ju’'alah (Jafar, 2021). Selon la vue dominante des jurisconsultes chiites, le
contrat de ju’alah est un acte unilatéral (igah) et n’est pas considéré comme un contrat bilatéral
(aqd). Tandis que dans le droit civil iranien, indépendamment de I'ambiguité de la nature de cet
engagement, le 1égislateur 1'a inclus dans la catégorie des contrats nommés (Askari et al., 2013).
Méme si le contrat de ju'alah, général (ju’alah am) ou spécial (ju’'alah khas), est considéré en
droit civil comme un contrat nommé et n’est pas comme un acte unilatéral (Katozian, 2015),
c'est un contrat qui n'a pas les restrictions habituelles existant dans d'autres contrats commutatifs
et une connaissance succincte de ses contreparties est acceptée. Dans ce contrat, la rémunération
doit étre déterminable, une rémunération inconnue ou ambigué ne sera pas acceptée (Katozian,
2015). Toutefois, comme indiqué dans le Code civil, il n'est pas nécessaire de préciser la
rémunération a tous égards!!.

Selon l'article 564 du Code civil sur la maniére et la formule dont 1'acte est demandé, une
connaissance concise de l'acte souhaité est suffisante et il est simplement nécessaire d’étre
déterminable. Un acte inconnu et indéterminable ne peut pas faire 'objet de ju ‘alah.

2. Contrat de ju’alah, un engagement initialement révocable
Conformément a 1'article 565 du Code civil, le contrat de ju ‘alah est un engagement révocable, et
chaque partie peut I’annuler avant la fin de 1'acte. Par conséquent, I’offrant n'a pas a respecter son
obligation et peut I'annuler aprés 1'avoir acceptée. De plus, ’exécutant (‘amil), en acceptant le
contrat de ju'alah, peut renoncer d'effectuer l'acte souhaité et d’obtenir sa récompense
(Katozian, 2014).

Nous allons voir infra que cette caractéristique est modifiée en pratique.

3. Contrat de ju’alah ne résultant pas d’engagement pécuniaire au préalable
Dans un contrat de ju'alah, I’exécutant (‘amil), ne posséde ni avantage, ni droit d’exploitation,
avant d’avoir réalisé¢ I’acte demandé par le contrat. L’offrant (ou ja'eil) est tenu de payer une
contrepartie en échange de 1’obtention du résultat souhaité. En d’autres termes, du fait de cet
accord, c’est la réalisation de 1'acte, mais pas I’acceptation, qui crée une obligation pour 1’offrant
(ou ja'eil) (Katozian, 2014).

11 Article 563 du Code civil : Dans un contrat de ju‘alah, la spécification de la récompense dans tous les détails n'est
pas nécessaire ; par conséquent, si une personne s'engage a donner une part indivise spécifiée a quiconque
trouvant un article dont elle a perdu, le contrat de ju‘alah est valable.
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Tout dit sur la particularité de ju'alah, il est temps de creuser sur la question de son efficacité
dans le systéme bancaire islamique. En effet, ce contrat peut étre destiné pour les activités dans
lesquelles une partie est dotée de liquidité (la banque) et une autre partie qui a besoin de 1’argent
pour sa vie quotidienne ou ses activités commerciales. Le contrat de ju 'alah est donc souhaitable
pour la réparation ou la construction des batiments, les marchés financiers et 1’achat des actions,
les cartes de crédits (credit cart) et méme pour les garanties bancaires.
B) Mise en ceuvre du contrat de ju’alah dans le systéme bancaire

Bien que dans la section précédente les reégles concernant le contrat de ju’alah aient été
examinées a la lumicre des textes jurisprudentiels islamiques et juridique notamment dans le
Code civil, il est nécessaire d'examiner la mise en ceuvre de ce contrat dans la finance islamique
afin de clarifier le débat. Ainsi nous étudierons infra 1’utilisation du contrat mentionné dans les
banques iraniennes. En pratique, le contrat de ju ‘alah est destiné pour aider les clients a effectuer
les travaux nécessaires comme la rénovation ou la construction. Pour ce, les banques ont planifié
les différentes structures de régler les problémes financiers des clients en conformité avec les
régles de ju’alah. (Akhtar, 2021)
Ainsi la conclusion d'un contrat de ju’'alah dans le systétme bancaire avec le client se fait
généralement de I'une des trois maniéres suivantes.

1. Contrat de ju’alah primaire et contrat de ju’alah secondaire
Si une personne a l'intention d’effectuer un travail déterminé comme réparer son appartement
mais n’a pas assez d'argent pour cet acte, dans 1’objectif d’obtenir un crédit, il se réfeére a la
banque. Dans ce cas, juridiquement, le client conclut un contrat de ju 'alah dans lequel il est un
offrant (ja'eil) et la banque est exécutant (‘amil) du contrat. C’est aprés la réalisation de ju’alah
que la banque mérite d’étre payée de la compensation (ju'el). Dans ce cas de figure, la banque
devrait réparer I’appartement du client sans avoir a octroyer de I’argent au client comme le crédit
que nous connaissons dans la finance conventionnelle.
Mais la banque percevra sa récompense en versements échelonnés. Cette récompense est
généralement calculée sur la base de I’intérét bancaire, colt de personnels, etc. et donc devient
plus élevée que le colt habituel de I’acte de 1’exécution. Ce contrat est désigné « contrat de
ju’alah primaire » (Mohamed et al., 2020).
Toutefois la pratique ne se déroule pas de la maniére que venons d’exposer. Car la banque ne se
met pas a réparer ’appartement, puisqu’elle est I’établissement de crédit et qu’il est interdit
d’effectuer les activités hors intermédiaire bancaire. Elle conclut donc directement un nouveau
contrat avec une entreprise et dans ce contrat, la banque sous le titre de 1’offrant (ja'eil), en
déterminant une certaine compensation (ju'el), naturellement inférieure de celui de ju’alah
primaire!2, demande la réparation de I’appartement de son client!3. Ainsi I’entreprise réparatrice
devient exécutant (‘amil) de la banque pour le deuxiéme contrat de ju 'alah baptisé « contrat de
ju’alah secondaire » (Nedaei, 2014). Parallélement, la banque bénéficiera également de la

12 Le montant est payé en espéces et conforme au prix habituel de I'acte de réparation.

13 Article 4 de « l'instruction d’application du contrat de ju'alah » approuvée en 1984 dispose que si la banque est
exécutant de ju'alah, la responsabilité de la banque doit étre précisément prévu dans le contrat primaire de ju'alah
pour substituer d’effectuer un travail déterminé a autrui dans un deuxiéme contrat de ju'alah. Dans ce cas, la
banque doit surveiller la bonne exécution du contrat.
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soustraction du montant de compensation (ju'e/), du contrat primaire de ju’alah du contrat
secondaire.
Il est bien évident qu'en raison du paiement au comptant du contrat secondaire et le paiement
¢chelonné du contrat primaire (effectué par le client), le montant de deuxiéme contrat de ju alah
reste moindre que celui du premier contrat et la banque obtient son bénéfice souhaité.
En effet, dans le contrat de ju ‘alah primaire, la banque acquiert de I’offrant (ja'eil, ici le client) le
droit de transférer une partic de l'opération a un tiers. Ainsi, dans les contrats de ju'alah
primaires, la condition de 1’exécution par 1’exécutant primaire, a savoir la banque, n’est pas
requise. Par conséquent, le probléme de non-conformité avec la Charia pour I’incohérence des
volontés des parties dans cette méthode ne se pose pas (Hosseini, 2018).

2. Contrat de ju’alah primaire autorisant le client a conclure un contrat ju'alah

secondaire avec un tiers au nom de la banque

Dans certains cas, les banques, pour des raisons telles que le gain de temps, ne recherchent pas
I’entreprise concernée pour effectuer les travaux, mais dans le contrat primaire, elles donnent une
autorisation au client 1’offrant (ja'eil) pour que ce dernier puisse présenter 1’entreprise concernée
a la banque (exécutant de ju’alah), afin que la banque puisse conclure un contrat de ju’alah
secondaire avec 1’entreprise. Dans ce cas, c’est la banque qui commande et finalise les travaux et
obtient la compensation de la part du client. La banque peut également donner au client
I’autorisation afin qu’il signe le deuxieéme contrat de ju 'alah avec I’entreprise concernée ; dans
ce deuxieme contrat de ju'alah, le client (’offrant) agit comme mandataire de la banque
(exécutant). Dans ce modele, le contrat d’agence (I’ Automatisation) est aussi ajouté aux contrats
de ju’alah. Cette contrat de I’agence est bien évidemment valide par la Charia (Hosseini, 2006).
L’idée générale du contrat de ju'alah est de pouvoir effectuer les travaux sans avoir besoin de
donner I’argent au client. Ainsi, la banque se trouve dans I’impossibilité de verser la somme au
client (mandataire de la banque). Cependant cette hypothése est risquée dans la mesure ou le
client, en tant que mandataire de la banque pour le contrat secondaire, peut utiliser la somme
donnée par la banque pour un objectif différent de 1’objectif initial.

3. Contrat de ju’alah primaire et conclusion du contrat de ju’alah secondaire avec le

méme client

Une autre structure proposée dans le cas du contrat de ju'alah, qui ressemble un peu a la
deuxiéme structure, est utilisée par certaines banques. Ici la banque, comme 1’exécutant principal
du contrat de ju'alah primaire, donne une autorisation a 1’offrant, a savoir au client, pour que le
client puisse réaliser lui-méme le contrat de ju’alah. La nature de ladite procuration est a titre
onéreux, ¢’est-a-dire le client n’est pas payé pour cette autorisation et la banque ne paie au client
que la somme demandée au sujet du contrat de ju'alah (c’est a dire le crédit demandé). En
pratique, pour réaliser cette forme de ju 'alah, le client contacte sa banque pour obtenir un prét —
dans le but d’effectuer des réparations ou une construction. En tant qu’offrant, il annonce que si
la banque tente de construire sa maison, il paiera un certain montant a la banque. Aprés
acceptation, la banque conclura le contrat primaire avec le client, en tant que 1’exécutant de ce
contrat. L'une des conditions de ce contrat est que la rémunération de la banque s’effectue en

plusieurs versements.
7
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Ensuite, la banque, sous le titre d’exécutant, conclut un contrat de ju'alah secondaire avec
I’entreprise maitre d’ouvrage afin d'exécuter l'acte demand¢é. Dans ce deuxiéme contrat, la
banque est considérée comme I’offrant et ladite entreprise comme exécutant (1). Si le sujet du
contrat de ju’'alah est différent et multiple, la banque donne une autorisation a 1’offrant (client)
dans le contrat primaire pour qu’il puisse soit, conclure un contrat avec un tiers (2), soit,
effectuer l'acte lui-méme (3) (Bakhtiari Far, 1999).

Sur ces trois structures proposées, certains pensent que les deux premieres sont valides mais la
troisieme (changement du role de la banque et le client) demeure sous question de
I’incompatibilité avec la Charia car la nature juridique de ju'alah nécessite la distinction de
I’offrant et ’exécutant. Ce qui ne semble pas respecté dans cette structure. (Hosseini, 2018)
Malgré cette simplicité apparente dans la théorie concernant le contrat de ju 'alah, sa mise en
ceuvre suscite des défis dans le monde bancaire iranien qui nécessitent une étude approfondie.

I1- Défis de I'utilisation du contrat nommé de ju’alah dans le systéme bancaire

Comme mentionné supra, dans le domaine d’octroi des crédits bancaires, des tentatives ont été
faites pour utiliser les contrats nommés, y compris le contrat de ju’alah. Car la vision dominante
en droit bancaire iranien est que l'utilisation de tels contrats signifie la conformité avec la
Charia.

De ce fait, le systéme bancaire iranien a ét¢ confronté au risque de non-conformité des contrats
nommé¢s utilisés dans les banques avec les régles de droit et de jurisprudence islamique (figh). En
d'autres termes, les banques aujourd'hui utilisent la forme de contrats nommés pour effectuer des
opérations bancaires tres différentes de celles initialement définies par la Charia.

Ainsi la dérogation aux critéres et clauses juridiques contenus dans les lois et textes
jurisprudentiels suscite non seulement des problémes juridiques et suscite un souci de
formalisation des opérations bancaires sans avoir respecté 1’esprit de ces contrats, mais aussi
complique la performance économique des banques : par exemple les frais courants de la banque
sont plus importants dans le cadre du contrat de ju 'alah (Sadr, 1979). Car en effet la banque dans
ce contrat doit, soit surveiller le client mandataire de la banque pour effectuer le travail, soit
trouver I’entreprise maitre d’ceuvre pour finaliser les taches. Ce systéme nécessite d’ailleurs du
personnel spécialisé dans ce domaine.

Outre les défis économiques qui font entrave a la mise en pratique et a la bonne exécution du
contrat de ju'alah, il existe aussi des difficultés juridiques. En effet, le formalisme du contrat
exige que la banque signe avec ses clients un contrat nommé de ju ‘alah ; on arrive enfin a un
contrat valide dans la forme, mais au fond les conditions prévues par les jurisconsultes ne sont
pas respectées. La pratique bancaire a bouleversé ce contrat et le régulateur bancaire a, de son
coté, complété ce bouleversement comme par son moyen de régulation « I’instruction
d’application du contrat de ju alah » qui a permis de se différencier avec le caractere originaire
dudit contrat. (Rezaei et al., 2016)

En tout état de cause, on constate un changement caractéristique du contrat de ju’'alah en
pratique (A) mais aussi au niveau de la réglementation (B), en raison de I’obligation d’utiliser
des contrats nommés.

A) Changement du contrat de ju’alah dans la pratique bancaire

Pour concilier la forme classique du contrat de ju'alah avec la pratique, le systeme bancaire a été
obligé de le modifier en fonction des besoins des banques et des clients. A ce point que les
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jurisconsultes soupgonnent ces contrats modifiés d’étre des contrats usuraires car ils ne sont plus
le contrat défini par la Charia et ils ont perdu leur caractere originel. Ainsi dans le point de vue
bancaire islamique, si le format du contrat de ju’alah n’est pas respecté, ce contrat devient
usuraire.
En mati¢re du contrat de ju ‘alah bancaire, le grand public ignore la nature du contrat et méme les
banquiers ne sont pas capables de bien différencier entre les contrats. D’ailleurs, pour un client
demandeur de crédit, peu importe la nature du contrat, il souhaite obtenir dans 1’urgence son
argent pour régler ses problémes financiers. Dans ce cas, la rénovation et la réparation de
I’appartement sont des prétextes pour obtenir les crédits et le banquier octroie le crédit tout en
sachant qu’il ne sera pas utilisé¢ pour réparer I’appartement. Par conséquent, deux des conditions
de base pour conclure un contrat de ju 'alah — l'intention et le consentement des parties — ne sont
pas respectées dans I'hypothése susmentionnée et ledit contrat serait sanctionné par la nullité
(Rezaei et al., 2016).
11 est possible de penser que 1’utilisation du contrat nommé de ju'alah alors que les contractants
n’ont pas la volonté de s’accorder sur tel contrat, peut conduire a un contrat usuraire dans lequel
le client emprunte 1’argent et le rembourse au banquier avec les intéréts (Mesbahi, 1993).
L’utilisation des stratagémes juridiques (hyal) pour détourner le contrat de son sens initial
renforce 1’inquiétude d’une incompatibilité avec la Charia. Le stratagéme plus utilisé intervient
lors du contrat du deuxiéme ju ‘alah comme nous avons décrit avant, ce qui pose des probleémes.
1 — Nature de contrat de ju’alah primaire et ju’alah secondaire
Comme déja expliqué, la conclusion de contrats de ju’'alah primaire et secondaire a été une
solution pour la banque de ne pas se mettre dans I’exécution des travaux d’une part et de
permettre au client de trouver une entreprise maitre d’ouvrage d’autre part. Mais certains pensent
que le contrat primaire est formel et la banque n'a aucun engagement a cet égard alors qu’au
départ, la banque comme exécutant (‘amil) devrait effectuer elle-méme le travail
(Mohagheghnia, 2013).
Dans un contrat de ju’alah secondaire, la banque est devenue I’offrant (ja'eil). Le client qui dans
le contrat de ju’alah primaire a été I’offrant, devient exécutant dans le contrat de ju'alah
secondaire. La banque (ici offrant) détermine également la compensation regue (ju'el) et sera
payée en fonction du profit souhaité. Or, le stratagéme (hyal) utilisé ici est soupgonné d’étre un
processus d’emprunt bancaire avec une nature usuraire (MirMoezi, 2001).
2- Conclusion d’un contrat de ju’alah secondaire avec le client
La conclusion d’un contrat de ju'alah secondaire avec le méme client pose un grand probléme :
I’autorisation de la banque. Juridiquement, dans cette autorisation de contrat de ju'alah, la
responsabilité du client et de la banque doivent étre clarifiées
En effet, la banque en tant que I’exécutant principal du contrat primaire, donne une autorisation a
I’offrant (ja'eil), le client, pendant le contrat de ju 'alah primaire, pour que le client accomplisse
lui-méme 1’objet du contrat (généralement effectuer les travaux). Or, c’est la banque qui, en tant
que I’exécutant, est chargée d’exécuter le contrat.
Il est a préciser que ladite procuration est a titre onéreux pour le client et la banque ne paie

aucune rémunération pour ce service. Le client ne regoit que le crédit souhaité, au comptant, et
qu'’il doit le rembourser sur mesure (comme un crédit classique dans le systéme bancaire

conventionnel).
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En comparant le contrat en théorie et celui en pratique, on constate qu’il n’existe aucune
ressemblance entre ce qui est conclu et mis en ceuvre dans le systéme bancaire sous le titre de
«contrat de ju'alah secondaire sous condition d’agence», et le contrat de ju’'alah au sens
d’origine du terme. Car, si le client est I’offrant, c’est lui qui doit confier le travail a autrui, alors
que I’accomplissement de I’objet du contrat de ju ‘alah devrait étre réalisé par lui-méme.
La encore, nous constatons que cette vision dominante selon laquelle « le systéme bancaire est
islamique si les contrats nommés y sont utilisés » est erronée. Un contrat formel ne peut pas
montrer la volonté des parties. D’ailleurs I'utilisation du titre de contrat de ju 'alah non conforme
a la Charia peut entrainer la nullité du contrat. A juste titre, 1'insertion d'une clause de mandat
dans un contrat de ju ‘alah secondaire en faveur de la banque (exécutant) est totalement contraire
aux exigences de sa nature. Car par définition le client (I’offrant) n'est pas la partie qui doit
exécuter 1’objet du contrat. De toute évidence, une telle clause est nulle et invalide le contrat de
ju’alah (Bakhtiari Far, 1999).
La pratique bancaire ayant un effet néfaste n’est pas nécessairement issue des banques mais aussi
d’une réglementation plus adaptée aux besoins des clients et moins compatible avec les régles en
la matiére.
B) Changement du contrat de ju’alah dans la réglementation bancaire
Le contrat de ju’alah en mutation est issu d’une réglementation incohérente avec ’esprit de ce
contrat et avec les idées initiales de la Charia. Cette incohérence peut étre étudiée notamment au
vu de deux grandes idées li¢es a la nature de ju’alah : I'unilatéralisme ou le bilatéralisme d’une
part, et la révocabilité ou I’irrévocabilité d’autre part.

1- Nécessité de déterminer le contrat de ju’alah : Iacte juridique unilatéral ou
contrat
L'article 66 du « réglement du chapitre 3 de la loi des opérations bancaires sans riba » adopté en
1982 et I’article premier!4 de « I’instruction d’application du contrat de ju alah » de 1’année 1983
ont défini le contrat de ju 'alah comme un contrat bilatéral, a I’encontre de 1’approche connue par
les jurisconsultes, qui le considérent comme un acte unilatéral (Khavari, 2006).
L’unilatéralité ou bilatéralité du contrat de ju’alah a fait couler beaucoup d’encre chez les
jurisconsultes et ils ont méme estimé que 1’unilatéralit¢ du contrat (igah) devait 1’emporter
(Rezaei et al., 2016). Le Code civil, pour définir le contrat de ju alah, évite le terme contrat
bilatéral!s et cet acte juridique est défini dans I'article 561 comme étant « 1’obligation de payer
une rémunération déterminée ». Ceci dit aucune décision explicite et définitive n'a été prise pour
la nature du contrat de ju'alah dans le Code civil iranien. La tendance actuelle du Code civil et
des juristes civilistes est de qualifier le ju ‘alah de « contrat bilatéral » (Katozian, 2008).
Malgré le fait que dans le systéme bancaire, la vue dominante des jurisconsultes est ignorée et
que le contrat de ju’'alah bancaire est mis en ceuvre avec une nature de contrat bilatéral, ce
contrat de ju’alah instauré dans le systéme bancaire n'est pas non plus conforme aux conditions

14 Le contrat de ju'alah dans cette instruction signifie I'obligation de I'exécutant (ja'eil) a exécuter un travail
déterminé ou paiement défini (ju'el) en contrepartie d’un travail prédéterminé « selon le contrat », la personne qui
exécute le contrat est nommé (‘amil).

15 Toutefois la doctrine reconnait le contrat de ju'alah, placé dans le é¢ chapitre du Code civil, comme un indice de
la catégorie « des contrats définit ».
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relatives a un contrat de ju 'alah de Charia. A juste titre, le droit et le figh prévoient qu’il n'est pas
nécessaire de déterminer la rémunération et l'acte dans le contrat de ju alah. Certains vont plus
loin et consideérent que la nature inconnue de la rémunération et le type de l'acte est peut-Etre
l'une des conditions de base du contrat de ju alah (Askari et al., 2013). Toutefois, conformément
a l'article 2 de I’instruction d’application du contrat de ju 'alah, la banque ne peut octroyer des
crédits que pour développer la production et les services, c'est-a-dire seulement apres la
détermination du type de l'acte.

L’intérét de cette distinction de I’acte juridique unilatéral (igah) et du contrat bilatéral (agd) vient
du fait que lorsqu’on I’admet comme un acte unilatéral le ju 'alah est valide a partir du moment
ou I’exécutant est averti de la volonté de I’offrant et qu’il tente d’effectuer le travail ; alors que
lorsqu’il est considéré comme un contrat bilatéral, ce n’est pas seulement 1’offre qui est
proposée/prise en compte, mais aussi la connaissance de 1’offrant de I’acceptation de I’exécutant
qui valide le contrat. Autrement dit le contrat est valable une fois que 1’exécutant accepte 1’offre
et qu’il le déclare a I’offrant (Ahmadi, 2017). Il est a préciser que pour les banques, le moment
ou elles peuvent demander la rémunération de leurs clients est trés important. Ceci peut avoir
I’incidence sur le taux d’intérét du crédit octroyé.

En comparant les caractéristiques du contrat de ju'alah en Code civil et en figh avec ce qui est
actuellement pratiqué dans le systéme bancaire, nous constatons un €cart existant entre le contrat
de ju’alah au sens initial et le contrat de ju’alah bancaire. L’écart ne se limite pas la, on peut
I’observer également dans une autre caractéristique du contrat de ju 'alah bancaire et du contrat
de ju’alah au sens originaire, I’instruction d’application du contrat de ju alah prévoit a l'article 8
que lorsque la banque est I’exécutant du contrat, elle détermine la rémunération, tandis que ladite
clause semble contraire aux termes du contrat. En effet selon les jurisconsultes et le Code civil,
en principe la détermination du montant de ju’alah (rémunération) est a la charge du client
(I’offrant) et la volonté de I’exécutant (la banque) n'a aucun role dans cette affaire. Mais en
réalité¢ dans le contrat de ju’alah bancaire, le montant de la rémunération est déterminé par la
banque (I’exécutant) et le client n’a pas de recours. De toute évidence, la clause mentionnée dans
le contrat de ju’alah bancaire en pratique est contraire aux termes du contrat de ju 'alah (Rezaei
etal., 2016).

Encore une fois, il ne faut pas oublier que les banques n’ont pas une vision civiliste sur le contrat
de ju’alah, elles le regardent comme un moyen de crédit pur. Ainsi, pour la question de gestion
de risque, il est normal que les banques islamiques comme les banques conventionnelles
calculent et proposent un tarif intéressant a leurs clients, ce qui justifie la détermination de la
rémunération de ju ‘alah par la banque comme exécutant du contrat.

2- Ju’alah un contrat initialement révocable devenu irrévocable

Le contrat de ju’alah, selon l'article 565 du Code civil, ainsi que l'article 954 dudit code, fait
partie des contrats révocables. Le contrat révocable peut étre résilié en raison du déces ou de la
démence de 1'une des parties. Pourtant, le contrat conclu par les banques sous le titre de contrat
de ju’alah est conforme aux caractéristiques des contrats irrévocables et n'est pas considéré
comme un contrat révocable.

Bien que I’irrévocabilit¢ du contrat de ju’alah bancaire ne soit pas spécifiée dans les onze
articles de I’instruction d’application du contrat de ju’alah, la pratique des banques dans les
contrats conclus est telle qu'elle nous amene a I’irrévocabilité de ce contrat bancaire. Pour
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octroyer du crédit sous forme d'un contrat de ju ‘alah, une hypothéque sur un bien immobilier est
consentie comme garantie de remboursement des échéances de dette du client (ici la
compensation/ rémunération de ju ‘alah) pour que si ce dernier décede ou souffre de la démence,
les héritiers continuent l'engagement et soient responsables de remboursement des échéances
(Rezaei et al., 2016). Nous constatons que le contrat de ju 'alah bancaire sur ce point est différent
du contrat de ju 'alah originaire et n’a aucune ressemblance en la maticre.

Dans le contrat de ju’alah bancaire, nous rencontrons une autre caractéristique qui distingue le
contrat bancaire en question du contrat de ju alah originaire. En effet, les banques intégrent une
clause de résiliation dans le contrat de ju’alah bancaire qui modifie ce contrat originairement
révocable a un contrat irrévocable. Tandis que selon le Code civil et le figh, croyant en
I’unilatéralité¢ du contrat de ju alah et en sa révocabilité, il n’y a pas de sens a intégrer une clause
de résiliation. En d'autres termes, dans un contrat de ju'alah au sens d’origine, 1’offrant et
I’exécutant (les parties au contrat) sont en mesure de résilier le contrat sans donner de motif
valable, et la clause de résiliation n'y est pas significative. C’est trés risqué pour la banque et
avantageux pour le client. Pour cette raison, dans le contrat de ju ‘alah bancaire, le client, que ce
soit sous forme d'un exécutant (mandataire dans le contrat de ju ‘alah secondaire) ou d'un offrant
(ju’alah primaire), n’a pas le droit de résilier le contrat (Mir Akoor, 1991).

Certes, la révocabilité du contrat de ju alah bancaire cause des difficultés et des défis dans la
pratique pour les parties au contrat. Ainsi I’insertion de clause d’irrévocabilité, méme n’est pas
appréciée par les jurisconsultes, peut étre justifiée. Ainsi une conciliation difficile et compliquée
entre la théorie de la Charia (révocabilité du contrat) et la pratique bancaire (irrévocabilité du
contrat), semble étre réalisée.

Conclusion

Au cours de cette étude, apres avoir comparé ce que 1'on appelle le contrat de ju alah bancaire a
ce que l'on appelle le contrat de ju 'alah dans la jurisprudence islamique (figh) et le droit, nous
avons constaté que le contrat de ju’alah bancaire présente des caractéristiques différentes de
sorte qu'il convient de ne pas le définir comme un contrat de ju 'alah mais considérer comme un
contrat indépendant et innommé (par rapport aux contrats nommés du Code civil et Chaira).
Toutefois, malgré les différences, les experts, suivant la vision dominante, a savoir «la nécessité
d'utiliser les contrats nommés dans le systéme bancaire pour 1’islamiser », ont toujours essay¢é de
placer le contrat bancaire en question sous forme de contrat de ju’alah de Charia et de justifier
les énormes différences entre eux en établissant une cohérence en la matiére et en conservant la
forme du contrat de jualah initial. A cet égard, nous avons constaté qu'insister sur ce point n’est
pas rentable, mais aussi dans certains cas, a entrainé la restriction au systéme bancaire. A titre
d’exemple, la décision de nullité du contrat bancaire prononcée par les magistrats fait obstacle au
systéme bancaire. Aussi faut-il réviser les contrats nommés pour éviter les risques juridiques.
Apres avoir évoqué les différences entre les deux versions de contrat de ju 'alah, les défis et les
dommages causés par l'insistance a utiliser le contrat nommé de ju’alah, nous sommes
finalement arrivés a la conclusion selon laquelle ce qui est mis en ceuvre dans le systéme
bancaire sous forme de contrat de ju’'alah, n’est pas du tout un contrat de ju’alah et qu’il
convient de le considérer comme un contrat innommé indépendant. Ainsi la solution proposée
face aux défis et risques juridiques d’usage des contrats nommés, ici ju ‘alah, est de modifier les
contrats bancaires sous forme nommé a une forme innommé au respect des dispositions de
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I’article 10 du Code civil. En ce qui concerne la lIégitimité de ce contrat innommé, il convient de
rappeler que ce nouveau contrat est tout aussi valable que le contrat de ju’alah originaire. Ce
sont les contractants eux-mémes qui fixent les modalités de ce contrat et ce, d’aprés la Charia et
le droit, est un contrat 1égitime et contraignant.

Bien que la légitimité du contrat bancaire indépendant et la dérogation a la vision dominante
soient confirmée en Charials et la Sunnal’, mais en plus, le principe de souveraineté¢ de la
volonté ou I’autonomie des parties peut aussi contribuer a renforcer cette nouvelle vision, c’est-
a-dire la reconnaissance du contrat bancaire indépendant innommé dans le domaine de I’octroi
de crédit bancaire. En outre, il a été prouvé que la liberté contractuelle est un moyen juste de
rétablir I'ordre dans les transactions financiéres. C'est pourquoi le l1égislateur dans le domaine de
I'économie libre a préféré le consentement des parties a la régulation dans toutes les relations
sociales et il n'a 1ié cette liberté qu'a 1'ordre public, aux bonnes mceurs et au droit. Finalement
s’agissant le sujet de notre discussion, puisque la volonté du client et de la banque est respectée
et que cette volonté ne se présente pas du tout sous forme d’un contrat nommé tel que le contrat
de ju’alah, les caractéristiques de celui-ci sont donc restitués en tant que contrat indépendant
innommé.

13

16 « O vous qui croyez ! Remplissez vos engagements ». Surat Maedeh. Verset 1.

17 « Les fidéles respectent leurs contrats (engagements) ». Le hadith du Prophéte.
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RATE OF PROFIT AS A PRICING BENCHMARK AND MONETARY POLICY
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This study aims to find the concept of rate of profit on Islamic banking that can create economic
justice and stability in Islamic Banking and Capital market as a replacement of LIBOR-
Benchmarked pricing or Reference Rate that is widely used by Islamic Financial Market. Rate of
profit that creates economic justice and stability can be achieved through its role in maintaining
the stability of the financial system in which there is an equitable distribution of income and
wealth. From the microeconomic side, the Rate of Profit is very essential to determine the role of
the rate of profit as the basis of the sharing system implemented in the Islamic financial system.
We can see the connection of rate of profit in creating financial stability, especially in the asset-
liability management of financial institutions that generate a stable Net Profit Margin or the rate
of profit that is not affected by the ups and downs of the market risk factors including indirect
effect on interest rates. Furthermore, Islamic financial stability can be seen from the role of the
rate of profit on the stability of the Islamic financial assets that are measured from the Islamic
financial asset price volatility in Islamic Bond Market in Capital Market. From the
macroeconomic side, the use of Sharia Reference Rate as a substitute for Interest Rate Channel
used by the Central Bank in its monetary operation today is very important in determining the
Rate of Profit to be used as a reference. The reference rate will affect the short term and long
term profit rate in Islamic Banking which will determine the price of financing rate, the price of
deposit rate, the price of bonds and the net-worth of asset liability management of Islamic banks.
The Usage Rate of Profit as a reference rate is expected to create stability in the Islamic
financial market and to achieve the equitable distribution of income and wealth in accordance
with maqashid sharia goal.

Keywords: rate of profit, sharia reference rate, economic justice, stability, equitable distribution
of income, equitable distribution of wealth.
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1. THE BACK GROUND

As a consequence of the abolition of interest, Islamic financial system requires a
replacement and applicative concepts of interest at the operational level in the Islamic Financial
Institutions which is in accordance with Islamic principles.  Applicative concepts as a
substitution of interest, in the Qur'an mentioned as profits that derived from the commercial
transaction without any exploitation, while in the economic literature of Islam, among others
referred to as the (expected) rate of profit)(Choudhury, 1997) or (required) rate of profit. Some
classical economists call it as the rate of profit like Von Neumann and Pierro Sraffa. From the
neo-classical economist Henry Thornton refer the concept as a marginal rate of profit (Thornton,
1965), while Knutt Wicksell called the concept as a natural rate of profit (Wicksell, 1934). In the
concept of thoughts itself, there are disagreement among both Conventional and Islamic
economist. At the level of application of the concept of rate of profit as a substitution of interest
concept is very important, given the policy management of Islamic financial system today in
some countries, both at the macro and micro levels still do not have a clear concept.

At the macro level, the application of the rate of profit concept for example can be seen
in central bank policy in countries that have implemented Islamic economic system either the
dual banking system or Full Islamic economic system (single economic system). Amongst both
systems the application in the financial system is different. The central banks are found to have
used different transactions in implementing an instrument of monetary control. In the practice of
the Islamic financial system, there is a difference of opinion in the use of contracts in the
instrument of monetary operations, i.e. the countries with monetary instruments which use the
rate of profit that is post determined (ex post) and the countries that use the monetary instruments
with the rate of profit that is predetermined (ex-ante). Countries that implement monetary
instruments with a rate of profit that is post determined (ex-post) are Sudan, Iran and Pakistan
with the contract of Musharakah and Mudharabah, while the countries that implement monetary
instruments with the predetermined rate of profit (ex-ante) is Malaysia and Indonesia, namely the
contract of Bay 'al-'inah, Murabahah (Rosly, 2014) and Ju’alah. According to the authors, the
differences in the use of monetary instruments are due to the differing views on the effectiveness
of monetary policy to regulate the money supply. Instruments with a predetermined rate of profit
are considered more effective in attracting money in circulation.

At the micro level, the application of the rate of profit concept is often facing a problem
because there is no yardstick (benchmark) in determining the profit margin on natural certainty
contracts such as the Sale-based contract like Murabahah and the Leasing Based contract like
[jarah in Islamic banking practices in some Islamic countries. Furthermore, there is a difference
in the application of the rate of profit, especially on a sale-based contract i.e., Murabahah. Some
Muslim countries apply the rate of profit in Murabahah (called as a margin or mark-up in some
countries) and Ijarah (called as ujrah or coupon in sharia bond transaction) which are quoted
fixed for long term financing transaction. In Pakistan, Murabahah with a fixed rate of profit can
be used both in the short term, medium and long term. In Bangladesh, the contract of
Murabahah is used for short-term transactions while the Bay 'muajjal with installments is used
for the purchase of long-term assets. In the UK, the contract of Murabahah even used in home
financing transaction with a very long period of 20-25 years.
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The Application of the concept of rate of profit (Choudury, 1997) as a replacement of the
rate of interest concept (interest rates) in the banking and capital markets (bond) sharia system is
often facing a problem in the field because there is no yardstick (benchmark) in determining the
profit margin on the contract of sale like Murabaha and the leasing costs on the contract of
leasing like [jara in Islamic banking transactions or on Islamic bonds transactions (EI Gamal,
2006). As a result, the entire applications of riba in Islamic financial institutions like the 4-type
of interest rate formula i.e. simple interest, compounded interest, fixed interest, variable interest
which are all determined in advance (predetermined), are all applied in Islamic Banking Products
especially trade and leasing based financing like Murabaha and Jjara (Sa’eed, 1996)

Among the critical issues that emphasized in the debate over the concept of rate of profit
as a replacement of rate of interest concept is that whether Islamic financial institutions has
incorporated elements of iwadh (counter value for a benefit of the good or service) or they just
do the ziyadah (profit creation in the absence of activity in the real sector) in the determination
of its rate of profit. According to the theory of Islamic rate of profit, to take a legal profit a
product must contain three elements, namely: 1) the value added or value addition in a product as
a result of the element of work (kasb), 2) risk-taking (ghurm) due to the risk of price changes on
goods that is traded and 3) underwriting liability in case there is a defects in goods sold
(dhaman) (Rosly, 2014)

Nowadays Islamic banks in the financial center around the world are still using the
LIBOR (London Inter-Bank Offered Rates) which is the average lending rates of the largest
banks in London as a benchmark in quoting rate of profit to their products. The use of LIBOR as
a benchmark is practiced in the determination of profit margin (rate of profit) of Murabaha or
ljara for home financing, leasing and other commercial financing such as financing of cars,
motorcycles and other consumer goods as well as pricing Sukuk Al-Jjara (Islamic Bond). In
Indonesia, Islamic banking is still using SBI (Indonesia Central Bank Certificate) or JIBOR
(Jakarta Interbank Offered Rate) i.e., interest rate average of the largest banks in Indonesia, in
determining the Islamic financing price such as mortgages, multipurpose loan and other
financing as well as in determining the ujrah (leasing cost) on Sukuk al-/jara in the Capital
Market. The use of LIBOR or JIBOR is essentially the interest rate charged by the 5 (five) largest
banks in the world financial centers such as London and Jakarta, which is basically the loan
transactions between banks in the money market (not profit from real market), and this rate is
determined by the forces of supply and demand for money (money supply and demand) as the
cost of funds and is not based on the price of rent or (rate of) profit in the market for goods and
services.

The use of LIBOR as a benchmark has raised pros and cons among Muslim economists.
Mahmoud A. El-Gamal supports the conventional use of LIBOR as a benchmark or mark up on
Islamic Sale Based Product like Murabaha (El Gamal, 2006). According to the Professor of
Economics and Statistics and Head of Islamic Economics, Finance and Management Study at
Rice University's, the use of "Islamic Benchmark" unnecessary, impractical and dangerous
because even though he acknowledges that the implicit rate (rate actually charged) in Islamic
financial product differ with the rate of interest in nature, depending on the quality of the
underlying asset, but Islamic benchmark in the Islamic financial market is not deep enough and
did not have a good liquidity to form a uniform rate implicit (uniform) as a benchmark
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transaction (ElI Gamal, 2006). The differences amongst Islamic Economist in the opinion
regarding the use of LIBOR, whether it can be used as a benchmark in Islamic financial market
in general, can be rooted from the use of LIBOR as a benchmark in the mark-up of sale based
product. They argue that LIBOR as a benchmark is treated only as a point of reference (a
reference point) to the cost of capital in the Islamic financial market which is currently co-exist
with the conventional financial market which is globally using The Time Value of Money
Concept. This is in contrast with other Islamic Economists opinions that prefer to use The
Economic Value of Time Concept, which refers to the profit in real sector.

The concept of rate of profit as a substitute for the concept of rate of interest is very
important in Islamic Finance Theory, because it plays a very central role in assessing the price of
any financial assets. In conventional finance, financial asset prices, especially bond (including
sharia bond) is largely determined by the rise and fall of interest rates. If interest rates rise, the
prices of financial assets with fixed interest (fixed coupon rate) will automatically fall, because
the value of the present value or the current price of the assets are valued based on the discounted
value of the cash flow of money to come, whereby interest rates is used as a measurement. So in
essence, the rate of profit or margin on the sale based transactions such as Murabaha and the
leasing cost (ujrah) in Jjara transactions basically follow the prevailing interest rate at the
conventional banks.

Malaysia and some other countries are using the LIBOR (London Interbank Offered
Rate) as a reference in leasing —based product like Zjara or leasing, while in Indonesia, based on
the research by the author, Permata Bank Syariah uses SBI plus in Indonesia Rupiah Jjara
Transaction and SIBOR (Singapore Interbank Offered Rate) plus in US Dollar Jjara
Transactions.  Therefore, it is now very urgent to have a standard on Islamic Benchmark
separated from conventional banks considering Islamic economics has different characteristics
from conventional economy, especially in terms of determining the rate of profit as compared to
rate of interest. Basically the concept of rate of profit is the concept of ex post (post determined-
cash basis), while the interest is basically the concept of ex-ante or predetermined (accrual basis).

The determination of the rate of profit in the Islamic financial products and Islamic bonds
is the key to create economic justice and stability in investment income and welfare of the
community. The justice issue can be seen in the form of a just (considerably low) business costs
especially for the lower segment like micro entrepreneur when compared to using a system of
interest (rate of interest). In the stability issue, unlike conventional banking system which is uses
interest rate, the rate of profit which will be used by Islamic Banks and Capital Markets (Bonds)
should be guided by the rate of profit or gain in the real sector. From the macroeconomic side,
this study represents a fundamental research aimed to find a replacement of the BI (Central
Bank) rate as a reference rate in the Islamic financial market transactions that are currently still
used by Islamic banking in Indonesia as a basis of reference (benchmark) in determining asset
and liability pricing such as deposits and financing cost. The Substitute of BI rate as a reference
rate for Islamic banking is particularly important; given the BI rate (non-contractual) now has
been replaced by the BI 7-day repo rate which is contractual rate. This means that the reference
rate is determined by the supply and demand of borrowing transaction using the instrument of
SBI in conventional money markets between BI and conventional Banks that are not based on
the profit of transactions in the real sector which is in accordance with the principles of Islamic
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economics. The use of Sharia Reference Rate as a substitute for Interest Rate Channel used by BI
in its monetary operation today is very important in determining the Rate of Profit to be used as a
reference. The reference will affect the short term and long-term profit rate in Islamic Banking
which will determine the price of financing rate, the price of deposit rate, the price of bonds and
the net-worth of asset liability management of Islamic banks. The Usage Rate of Profit as a
reference rate is expected to create stability in the Islamic financial market and to achieve the
equitable distribution of income and wealth in accordance with maqgashid sharia goal. In this
paper, the author will focus on the rate of profit concept that can create stability in the financial
system.

The big question that arises on the formulation of the problem in this research is: "How to

realize the concept of rate of profit in the banking and capital markets (bonds) sharia that can
create economic stability". To answer the questions above then the question that follows is: 1)
How is the role of the rate of profit in creating an equitable distribution of income measured by
the Net Profit Margin of the bank's asset liability management; 2) How is the role of the rate of
profit in creating an equitable distribution of wealth which is measured by the volatility of
financial assets such as sharia Islamic bonds (sukuk) in the Islamic capital market.

1. The Previous Study on The Rate of Profit Stability of Islamic Bank

1.1.1 Abdel Hamid M. Bashir from Department of Economy Grambling State University
conducted a study of the Determinants of Probability and Rate of Return Margins in
Islamic Banking; Some Evidence from Middle East (Bashir, 2000)

The study used banks data in the Middle East in 1993-1998 using almost all of the dependent
variable ratios to measure profitability (ROA, ROE, Net Profit Margin (NM) and Profit Before
Tax) and the exogenous variables that include BVE, the ratio of loan to asset ratio of non-interest
earning assets to assets, the ratio of short-term funds to assets, overhead costs to assets and
liability, is also equipped with a variable derived from macroeconomic indicators, such as
inflation, real GDP per capita and growth in real per annum plus indicators of tax and financial
structure. The results of the study as a whole is: there are influences on the ratio of short-term
funds, non-earning assets and operating costs, as well as capital adequacy and financing ratios,
but the research did not include the factor of balance sheet structure (Rate Sensitive Asset-RSA/
Rate Sensitive Liabilities-RSL) and did not analyze simultaneously to see the joint effect of all
the factors to the profitability of Islamic banks in the countries of the Middle East from the
research sample. The research using descriptive research method and associative approach with
contingency coefficient correlation techniques, and the research results can be concluded that:

a. The Profitability of Islamic Bank in the Middle East countries significantly affected by the
capital adequacy and funding ratios significantly and positively, this shows that this research is
consistent with the previous research. This shows that the capital adequacy ratio (CAR) plays an
important role on the performance of Islamic banks in the Middle East and that is why CAR
should be considered as a dependent variable on this research.
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b. The Variable of short-term third-party funds (the structure of the liabilities), non-earning asset,
and overhead costs jointly influenced on the performance of Islamic banks' profitability
significantly.

c. The Factors of foreign ownership significantly affect profitability, with foreign ownership in
the bank is pushing management to operational procedures well and apply the precautionary
principle, especially for The Islamic banks that are located in countries with income levels are
still low.

1.1.2. Martin Cihak and Heiko Hesse from International Monetary Fund (IMF) on the
Profit Stability of Islamic Banks in 77 Countries (Cihak, 2008)

The Study with similar results conducted by Martin Cihak and Heiko Hesse which measures the
stability at 77 Islamic banks in Bahrain, Bangladesh, Brunei, Egypt, Gambia, Indonesia, Iran,
Jordan, Kuwait, Lebanon, Malaysia, Mauritania, Pakistan, Qatar, Saudi Arabia, Sudan, Tunisia,
United Arab Emirates, West Bank and Gaza, and Yemen and as a comparison was 397
Conventional Bank in the period from 1993 to 2004 by using a z-score to measure the stability of
each bank. A z-score is a measurement of probability value of the bank's assets to be down
because of the rising value of liabilities. Z-score can be formulated as a comparison of (k + ) / a
where k is the capital and reserves as a percentage of assets; u is the average profit as a
percentage of assets and a is the standard deviation of return on assets as a proxy of the volatility
of returns. The results from the research concluded that large Islamic banks tend to be more
volatile when compared with conventional large bank, which is calculated from the z-score. One
explanation is that large Islamic banks are more difficult to adjust to the changes in the risk
profile of its assets. In the studies, it was not explained clearly why the causes of the instability
of the studied Islamic banks. According to the authors, the difficulty of the change was
particularly difficult to change the structure of assets and liabilities (RSA/RSL) most of which
have a rate of profit that is permanent in long-term, that causing a decrease in the parameter
profit of pu due to the changes in the market variables (interest rate) that affects indirectly the
liabilities in the form of increased demand deposits yield of mudharabah. That is why in this
research author included the factors of the structure of the assets and liabilities (RSA/RSL) and
interest rate as a dependent variable to support the hypothesis on the effect of balance sheet
structure of Islamic contract and interest rate (benchmark that Islamic Bank currently use) on its
profitability.

1.1.3. Amine Abi Aad dan Elias Raad from Lebanese American University on the Profit
Efficiency of Islamic Bank as Compare to Commercial Bank in the Middle East (Aad,
2009)

Amine Abi Aad and Elias Raad studied between the years 2003-2007, especially in the countries
of the Middle East, namely in Bahrain, Jordan, Kuwait, Lebanon, Qatar, Saudi Arabia, Syria,
United Arab Emirates and Yemen to the conventional 83 banks and 20 Islamic banks are the
mean average net profit in Islamic Bank is lower by 3% compared with the net interest margin at
conventional banks which approximately 6 %. According to the author, this happens because
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between the 2003-2007 period there was an increase in interest rates in general, so that under
consideration that many assets transactions are done with Murabahah scheme (very long term
transaction for 10-20 years) in the Middle East has caused the Islamic banks in these countries
could not increase its revenue in a rising interest rate environment, which can be seen from lower
AROA (average return on assets) or the average return of income of the assets of Islamic banks
in these countries compared to conventional banks. Amine Abi Aad and Elias Raad researched
between the years 2003-2007, especially in the countries of the Middle East, namely in Bahrain,
Jordan, Kuwait, Lebanon, Qatar, Saudi Arabia, Syria, United Arab Emirates, and Yemen to the
conventional 83 banks and 20 Islamic banks are the mean average net profit in Islamic Bank is
lower by 3% compared with the net interest margin at conventional banks which approximately 6
%. According to the author, this happens because between the 2003-2007 period there was an
increase in interest rates in general, so that under many transactions Murabahah in the countries
of the Middle East has caused Islamic banks in these countries could not increase its revenue,
which can be seen from lower AROA (average return on assets) or the average return of income
of the assets of Islamic banks in these countries compared to the conventional banks.

2. RESEARCH METHODS
2.1. Types of Research and Approach.

Based on the scientific field, this research can be categorized as an Islamic Economic
Research where the research associated with the concepts of Islamic economics and then
adjusted with the facts or practices in the field of Islamic economics. Based on the data collected
approach, this kind of research is qualitative and quantitative research. The qualitative research is
a research procedure that produces descriptive data in the form of words, relating to the
understanding, meaning and value (Kaelan, 2005). In this qualitative study, the author tried to
explain the real facts occurred in the field on the application of the concept of rate of profit in
Islamic banks both in the macro-economy and micro-economy levels. After that we see how the
concept of Islamic economics of the rate of profit in a comprehensive manner, by doing a
research study on the Islamic Rate of Profit and the application of rate of profit which has been
applied in the previous Islamic financial institutions (Kaelan, 2005). Based on the level of
achievement, this research can be categorized as a descriptive research and inferential research.
Descriptive research is conducted to describe the phenomena that occur in Islamic financial
institutions in terms of both macro and micro, in this case the banking and Islamic capital
markets. Inferential research is done to find a solution as recommendation that the application
rate of profit may bring justice and economic stability (equitable distribution of income) and the
prosperity of the society (equitable distribution of wealth), both in the Islamic banking system
and capital markets/bonds (Islamic Financial Market).

The main method of the study analysis is documentary research for qualitative research and

combined with quantitative research. The research was done by analyzing data or facts that are
logically composed from a variety of data both primary and secondary. The Descriptive research
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conducted to describe the phenomenon that occurs in the Islamic financial market, namely the
operation of sharia monetary transaction that creates the reference rate for Islamic banks in
pricing their products. The inferential research conducted to find solutions as a recommendation
for the application of rate of profit instrument in accordance with Islamic principles and for the
objectives of the maqashid sharia that if we use the rate of profit as a reference rate, it can realize
economic justice (equitable distribution of income) and the prosperity of society (equitable
distribution of wealth). The approach that also used in this study is the jurisprudence (Figh) and
Islamic economics approach to analyze the concept of rate of profit and its application as well as
the influence on the distribution of income and wealth through investment and financing

transactions in Islamic banks.
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Figure 1.
Research Framework in Finding the Rate of Profit Concepts as the Reference Rate in Islamic
Banking
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To complete this research, the author held a study-case quantitative research on the
effects of the use of indirect form of interest rate to the rate of profit of Islamic Bank in the
period of rising interest-rate from the period of 2004-2009 in Bank Syariah Mandiri (The Biggest
Sharia Bank in Indonesia). The purpose of this research is to analyze the concept of rate of profit
that is currently used in Islamic Banking practice as a replacement of interest rate concept and its
application as well as the influence of the rate of profit if we use this benchmark ideally on the
distribution of income (net profit) and wealth (asset value) through the investment product and
financing transactions in Islamic Bank.

The study aims to prove the hypothesis of a relationship between the variables of the
balance sheet structure (Rate Sensitive Asset (RSA)/Rate Sensitive Liabilities (RSL), Interest
Rates (Represented by SBI-Central Bank Certificate of Deposit), Financing to Deposit Ratio
(FDR), Capital Adequacy Ratio and Non Performing Financing to Net Profit Margin of Islamic
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Bank represented by the largest Islamic Bank in Indonesia i.e. Bank Syariah Mandiri. Most of
these ratios are a key measurement of the health of the banks which is very important and the
other variable is SBI as a representation of interest rate as an external factors that is currently
used as a benchmark in Islamic Bank Product as discussed earlier and is dominantly affected the
pricing of Islamic Bank Product, while Net Profit Margin is a measure of the performance of rate
of profit of Islamic Bank.

Among the models for measuring and managing interest rate risk, the repricing gap
(RSA/RSL) model is the best known and most widely used (Resti, 2007). Since currently
Islamic Bank used LIBOR or SBI as a benchmark on their product pricing, for instance, Bank
Permata Syariah in Indonesia uses SBI + 5 % as a benchmark for their Islamic mortgage
financing product, the authors want to know the effect of using interest rate as a benchmark (not
the rate of profit of the transaction) on the Net Profit Margin of Islamic Bank which is largely
determined by their balance sheet structure (RSA/RSL). A bank’s exposure to interest rate
derives from the fact that interest-earning asset (RSA) and interest-bearing liabilities show
differing sensitivities to changes in market rates. The repricing gap model can be considered an
income-based model. The gap is a concise measure of interest risk (or in Islamic Bank case is
indirect use of interest rate) that links changes in market interest rate to change in Net Interest
Income, in this research Islamic Bank call it Net Profit Margin (NM). Interest rate risk is
identified by possible unexpected changes in this variable. The gap (G) over a given time period t
(gapping period) is defined as the difference between the amount of RSA (Rate Sensitive Asset)
and RSL (Rate Sensitive Liabilities) (Resti, 2007):

Gt =RSA(- RSA:= X rsagj — X I‘Slt,j
Table 1 report the possible combinations of the effects of interest rate changes on Islamic Bank

Profit Margin, depending on whether the gap is positive or negative and the direction of the
interest rate change.
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Table 1. Gaps (RSA/RSL), Rate Changes and effects on Net Profit Margin on Islamic Bank

Gap Interest Rate Net Profit Margin
Zero Gap Up Stable
RSA=RSL

Down Stable
Positive Gap Up Up
RSA/RSL>1

Down Up
Negative Gap Up Down
RSA/RSL<1

Down Up

Given the data that currently Islamic Bank on the negative gap condition since the asset are
dominantly based on sale-based product like Murabahah Financing with long term and fixed
rate/profit rate while on the liabilities side are dominantly based on variable rate product like
Mudharabah Deposit, the use of interest rate as a benchmark will harm the Islamic Bank Net
Profit Margin. This theory ideally should be proved by the research to look at the effect of using
the same benchmark in different nature of transaction in Islamic Banking environment.

From the study of literature, besides allegedly affected by the external factors such as
interest rates in conventional banks as mentioned earlier, the Net Profit Margin of Islamic
Banking also influenced by internal factors such as the level of Islamic Banks Financing to
Deposit Ratio, Non-Performing Financing, Balance Sheet Structure or Asset — Liability and CAR
(Rivai 2007). To look at the effect from other factor i.e. the variables of Capital Adequacy Ratio
(CAR) (Rivai, 2007), Non Performing Financing (NPF) and Financing to Deposit Ratio (FDR)
are included at the inception of the research process.

2.2. Data Sources and Data Collection Methods

In this study, the types of data used are primary and secondary data. Primary data is data
that is extracted from the main data, in this study because it deals with the concept of rate of
profit, the primary data is taken from the literature of Islamic Economics. Secondary data is the
data obtained through the processing of the primary data using statistical tools. Sampling is a
method used to select and take some members of the population. From the samples taken, the
data can be used as a reference as the characteristics of the population. Data derived from the
financial statements of The Bank Syariah Mandiri used as data research. These data have been
published by the Bank Syariah Mandiri. The data captured includes financial ratios and Net
Profit Margin on a monthly basis within a period of 5 years. The selection of Bank Syariah
Mandiri because the bank currently running independently with separate management from the
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owner, while the other is still a business unit of sharia. On this study, the author used the
secondary data retrieved from the data of rate of profit that is called The Net Profit Margin (NM)
of Bank Syariah Mandiri (BSM) from year 2004 to 2009 (5 years). The period is selected due to
the ideal condition for this research where there is a period of rising interest rates.

2.3 Data Processing and Analysis Methods

The analysis method of this study is using documentary research (documentary analysis),
whereby the research done by analyzing data or facts which are logically composed of a variety
of data both primary and secondary. Other analytical methods is the method of survey (analytical
survey), i.e. the research activities conducted with a view to draw conclusions in order to get the
sense hidden behind the data.

Other analytical methods that had been used is a survey method (analytic survey), i.e. the
research conducted to draw a conclusions in order to obtain further meaning hidden behind the
data. To find the concept of rate of profit that creates economic stability, the author use
independent variable i.e. the structure of the balance sheet represented by the RSA/RSL which is
specific in Islamic Bank as currently dominated by the product of long term and fixed rate and
the use of quantitative research on the effect of interest rate volatility as represented by the SBI
(along with other factor) to Net Profit Margin (the rate of profit of Islamic Bank)) in the BSM for
5 years i.e. 2004-2009 is being conducted.

In order to see a model that can be used in this study, based on the nature of the data the
author use time series multiple regression model, because in this study there is only one
dependent variable and more than one independent variable on the individual object. Statistical
test conducted to validate the over-all model, the author used F test (ANOVA). The analysis is
used to see how much the influence of the independent variable on the dependent variable. In
this study, the independent variables are numeric variables, since the independent variables used
in the can from the data of the financial statements of Bank Syariah Mandiri and Bank Indonesia
data publication, which is time series data in the period of May 2004 to May 2009, where the
interest rate was rising.

The flow process data analysis was done to facilitate the stages of research or analysis
of the data, so the research can be more effective and concise. The order of the research
conducted as follows:

1. Collect the data of the net profit margin of the bank which is the object of the research, and
also collect the data of RSA/RSL, Financing to Deposit Ratio, SBI, CAR and Non Performing
Financing (NPF) of Bank Syariah Mandiri

2. The second phase is to test the overall model on this multiple lines regression model by using
F-test and R-Square to prove the influence of the independent variables on the dependent
variable simultaneously.
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3. Finally testing the data to get the model that is BLUE (Best Linear Unbiased Estimator),
whereby the author test the data normality with Jarques-Berra test, test the data
homoscedasticity with the white heteroscedasticity test, test the autocorrelation with the
Durbin-Watson test , test Breusch-Godfrey Serial Correlation LM test and finally test the
multi collinearity with VIF test and Condition Index.

4. Having obtained the BLUE model, the third stage is to test F and R-Square to test to the
overall independent variables that have been selected and have significant value.

5. Then proceed to test the hypothesis, which is to see the influence of the independent variable
partially on the dependent variable by doing the Partial Test or t- test.

6. After the model testing is complete, the best model is found.

3. RESULTS AND DISCUSSION

The concept of rate of profit that can realize the economic stability of the banking and
Islamic capital market in this research means the concept of rate of profit that can create
economic justice in the distribution of income and wealth. Rate of profit that creates economic
stability can be achieved through its role in maintaining the stability of the financial system in
which it is realizing the equitable distribution of income and wealth.

The Role rate of profit as the basis of distribution of profit sharing system implemented
in the Islamic financial system can be seen in the connection of the rate of profit in creating
financial stability, especially in the management of asset-liability of financial institutions like
bank resulting in stable Net Profit Margin or rate of profit to be shared out between the customer
and financial institutions that are not affected by the ups and downs of the market risk factors,
including the indirect effect of the interest rate. Therefore, we need to see: 1) The role of the rate
of profit on the stability of the Islamic financial system as measured by the Net Profit Margin on
asset-liability management of Islamic banks (to create equitable distribution of income); 2) The
role of the rate of profit on the stability of the Islamic financial market as measured by the
volatility of the value of Islamic financial assets (to create equitable distribution of wealth); 3)
Verification of the empirical results of the concept of rate of profit in Islamic banks, by using
quantitative research methods, by analyzing data or facts that are logically arranged from both
primary and secondary data.

3.1. Rate of Profit Role in Creating Equitable Distribution of Income Measured from the
Net Income Margin of Islamic Bank Asset Liability Management

One of the most important tasks of banks including Islamic banks is to transform the
maturities of its assets and liabilities. Almost all banks have assets in the form of financing
(loans) and investments in marketable securities, which is funded by liabilities in the form of
demand deposits, savings deposits, term deposit and the issuance of securities which has shorter
maturity than the asset (Resti, 2007). The occurrence of this balance sheet structure, we named it
the so-called Gap (difference in repricing time period) in the assets and liabilities that will have
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the implications on the exposure of the rate of profit/net income (or in this research, we called it
Net Profit Margin) in the bank as a result on the changes in the market variables including
indirect result of interest rate that affect the asset-liability of the bank. For example, the
intermediary function of banks offering mortgage financing with a Murabaha contract with a
mark-up or margin of 14% per year permanently (fixed) for 10 years. To finance this home
financing bank offering an investment product in the form of short-term deposits with maturities
varying between 1-6 months with an equivalent yield of 7% per year equivalent. Here there is a
difference in repricing (gap) between assets that are fixed or, in other words the bank facing a
gap risk by a fixed rate in 10 years asset with the liability that will be repriced every 1-6 months.
The net result of bank income (Net Profit Margin) or other financial institution (in a conventional
bank is referred to a net interest income-NII) at the beginning of the first year thus amounted to 7
percent per annum. If in the second year, there is an increase of interest rates by 1 percent
(usually started from SBI rate), this will affect the bank to repriced its liability by 1%, then the
bank in the second year has a decreasing Net Profit Margin to 6% per annum. There has been a
loss of 1%, as bank is not able to raise the price of the asset- as a result of fixed 10 years asset.

Risk arises in the rate of profit because of the change (indirect) market variables such as
indirect effect of interest rates rise in Islamic banks due to the longer-repricing maturity assets
than liabilities is referred to the risk of refinancing (refinancing risk) (Hempel, 1994) As a result
of the reverse effect can also occur if the maturity of the asset is shorter than a liability, then the
rate of profit or net bank margin (sharia) may go down if a decline in bank earnings due to the
indirect effects of the decline in market interest rates. This is often referred to as the risk of bank
assets to invest or we call it as a reinvestment risk. In general, due to a decrease in the rate of
profit as a result of the influence either directly or indirectly on the bank's interest rate is often
referred to as the spread risk which is a difference between income (revenues) of the asset and
the cost of liability (Hempel, 1994). The Effects of changes in market variables such as interest
rates to the rate of profit or a Net Profit Margin of Islamic banks has become very important
because the structure of Islamic banks profit whereby 90-100% of the revenues derived from
sale-based financing products like Murabaha and Iljara that use interest rate benchmark (SBI or
SIBOR). Any economic system needs a financial system that can maintain the level or rate of
profit (margin) which is stable and sustainable to create the stability of the banking and capital
market system.

Another risk that is often occurred due to the difference in the maturity of asset-liability
re-pricing period of financial institutions is called mismatching that can create liquidity
problem. Mismatching is the difference due to the principal amount of assets and liabilities of
Islamic banks. Looking at the maturity of assets in the bank either in the form of investment or
financing has an average maturity of over 1 year compared to an average maturity of liability
with the majority in 1 month period. This has led the bank running the risk of mismatch which
causing liquidity risk that may lead to subsequent risks which is more crucial called the
reputation risk. This is because banks are not able to provide liquidity in a timely manner
resulting in a run-off of massive liquidity so that the banks can’t operate anymore because it ran
out of cash. From the above facts it can be concluded that the management of net profit margin
or the rate of profit of Islamic banks becomes very important in maintaining the stability of the
financial sector so that an economic system as a whole can work well. Some theories can be
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developed to manage the Net Profit Margin of Islamic banks to be stable and has sustainable
growth at such repricing gap models and maturity gap models that adjusted the Net Profit Margin
of the bank to be stable.

In addition, the risk of a decrease in Net Profit Margin due to the changes in interest
rates could lead to the collapse of the asset value (market value) of the assets of fixed income in
the bank so that it can lead to instability in the financial sector even worse. The theory that has
been developed to manage the market value or the value of the bank's assets is duration and
convexity gap models. Financial stability in an economic system can be seen from several
factors: 1) The absence of a guarantee of a return on the principal of the placement; 2) Have a
positive cash flow in the growing economy condition; 3) Do not face the asset-liability gap and
mismatch and 4) Do not connect in the structure of loans (financing) with another bank so as to
cause a domino effect (Askari 2010). Four of these factors greatly affect the stability of an
economic system.

In today's Islamic bank assets and liability management techniques, known as Asset
Liability Management (ALMA), that uses the ratio of Rate Sensitive Asset (RSA) and The Rate
Sensitive Liability (RSL) as a representation of bank’s balance sheet structure is basically the
same as in conventional banks. Especially if we are looking at the balance sheet structure of
Islamic banks' asset and liability that are ~ dominated by the sale-based product, the gap and
mismatch of the asset and liability nature basically the same with its conventional counter party
(Askari, 2010). Therefore, in order to solve this instability risk in the Net Profit Margin, Hosein
Askari in the opinion that the asset liability model of Islamic banks is ideal when there is no
Islamic bank products that are based on the contract of sale and lease such as Murabaha, Istisna,
Salam and [jara. In the Islamic Bank ideal model which is developed by Hosein Askari, he
described that ideally the assets and liability in Islamic Bank balance sheet should be only
Mudaraba or Musharaka (equity-based financing) products which is based on profit sharing
scheme. This will create a perfect mirroring structure of balance sheet resulting in no gap and
mismatch risk that will create instability in the bank Net Profit Margin.

However, practices which are majority prevalent in today's Islamic banking, in order to
finance any project, Murabaha is used with the the rate of profit or mark-up which is fixed for
long periods of time and they are using an interest rate benchmark such as LIBOR from
conventional banks or SBI (in US we call it Fed Funds). The creation of the Asset Liability
mismatch in Islamic banks which is the same pattern as conventional banks would create ALMA
risk that will be strongly influenced by interest rates. If we use the financial measurement tools
such as Duration and Convexity as a measure of market risk as a result from changes in interest
rates, it can be ascertained that the duration of Islamic banks would always be away above zero.
This is because that the majority (70-80%) of assets of Islamic banks are based on the sale-based
product with a fixed mark-up (rate of profit) for long term. In theory, the ALMA structure of
Islamic banks, on the other way around, should produce a "duration and convexity" that is close
to zero (risk neutral) as to create stability in net profit of the bank.

The use of margin (rate of profit) in long-term fixed assets of Islamic banks in the
Murabaha product massively, has create the negative gap of structure of the balance sheet (Rate
Sensitive Asset / Liability Rate Sensitive < 0) or also called positive net refinancing. In the
conditions of interest rate rises rapidly then this condition will result in adverse effect on the Net
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Profit Margin of the banks because banks are not able to make changes in the rate of profit of the
assets (already fixed in the long term). These events are called "negative spread" in conventional
banking whereby the rising interest expenses exceed the interest income of the Bank. In a state of
economic overheating, as it did in 1998 in Indonesia, the "negative spread" phenomenon is
prolonged and the loss had been continuously eroded bank capital resulting in almost all banks
have to be rescued by Bank Indonesia Liquidity Assistance (BLBI). The banks that had to be
bailed out by the central bank rescued by issuing Government Recapitalization Bonds (Recap
Bond) amounting up to Rp 650 trillion (Hadinegoro, 2013). This condition has to be expensively
paid through the taxes by all of the people of Indonesia up to now.

In Islamic banking practices, the wrong application in the use of Murabaha
transactions occurred in Home Ownership Financing Product with fixed and long-term margin
(rate of profit) for 10-15 years which create high volatility if we use duration and convexity risk
measurement. This practice is certainly contrary to the principles of Economic Value of Time
concept in the theory of Islamic Finance as a replacement of Time Value of Money principle.
Murabaha margin (rate of profit) is inherently based on the principle of Economic Value of Time
should be based on short term profit in the real market (goods market not money market) and
should be used for short-term financing. Rate of profit used in Murabaha transactions as the
economic value of a short-term profit then should be reprice according to the nature of the
transactions in the real sector. For Murabaha the profit rate should be benchmarked against the
leasing cost of the goods periodically. For instance, in car transaction it could be repriced once a
month but for home financing it could be at least once a year like in home leasing transactions.
This would create a risk neutral balance sheet transactions in Islamic Bank, because Murabaha
transactions now quoted in fixed profit rate but periodically repriced in shorter term that will
create value "duration" equal to zero. Almost similar to this practice was Murabaha products
with a capped system and can be repriced according to market rate (money market rate like
JIBOR) was ever introduced and applied by Bank Syariah Mandiri. The difference with the
concept of rate of profit is, they based/benchmarked on money market rate, like SBI plus, JIBOR
or ATD (Average Time Deposit quoted by the State Banks) that is not based on the profit in the
goods market like leasing cost in house/car transactions.

The argument that why the majority of the Islamic Banks today is still using the sale
based products (Murabaha, Istisna and Salam), contrary to the Islamic economist against this
transactions, said that these transactions are allowed by the majority scholar (jumhur ulama)
Naturally, this transactions are also needed by the Islamic Banks in order to offer a different
product variants in the middle of the demands of customer demand that very wide and that the
duty of the bank to create a stable asset-liability. Based on the principles of Islamic rate of profit,
the transaction based on the contract of Sale Based Product or jara, the profit rate quoted either
in the terminology of margin or leasing cost (#jrah) are not used for long-term transactions. In
risk management perspective, the longer the period the greater the duration of its value, so the
more unstable the change in rate of profit resulting in the more risk in revenue that can cause
income and capital loss.

As a solution, Islamic Bank can use variations in contracts with the same financing
purpose. For example, in financing home or car purchases, instead of using Murabaha, Islamic
Bank can use the contract called Musyarakah Mutanagishah (MMQ) and [jara Muntahia
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Bittamlik (IMBT), where by the rate of profit (ujrah) repriced periodically according to the profit
in the goods market. In the study of the rate of profit concept, these transactions then can be
used as a solution for creating a just and stable distribution of income as its rate of profit can be
adjusted (reprice) according to the rate of profit in the real sector. Based on this principle, the
supposed margin in Murabaha transactions as well as the leasing cost charged to the customer in
MMQ and IMBT will be the same and also the nature of the rate of profit. In practice Murabaha
rate charged to customers different in nature with a leasing rate that is charged on transactions of
MMQ and IMBT. Murabaha quoted in fixed and long term rate meanwhile MMQ and IMBT
quoted floating and reprice-able based on JIBOR or SBI even though both transactions were used
for the same purpose of financing.

Based on the principle of Islamic economics, in accordance with the rules of Islamic
Law, the practice of using Murabaha for long term transaction also violate the basic principles of
riba al-fadl (excessive/exploitative profit). Based on this principle, Islamic banks will manage
the rate of profit of the product based on the maturity nature of the transaction. The practice of
this principle will separate the management of Islamic banks into short-term assets (Murabaha,
Istisna and Salam), medium term investment (/jara and Istisna), and long-term partnerships
(Mudaraba, Musharaka) portfolio (Greuning, 2008). With this asset-liability management
system, the net profit/income of Islamic banks will not fluctuate due to changes in money market
variables. In risk management theory, asset-liability structure with same repricing profile period
on both sides will create duration approaching to zero or risk neutral, so that it will be immune to
the changes in market variables such as indirect interest rates (since Islamic Bank uses interest
rate as a benchmark). Asset-liability management that implemented matched repricing profile
will also have a sustainable rate of profit growth in line with the asset growth which will be
distributed to the Mudaraba Deposits customer every month.

Furthermore, the rate of profit concept will be useful in determining the price of Islamic
Bank assets like Financing. In its application, Islamic Bank uses the theory of Capital Asset
Pricing Model (CAPM) and tries to adjust it with Islamic principles. CAPM theory states that in
determining the rate of profit (return) of an investment can be divided into two formulas, namely:
(1) Formula represents the risk-free return or RF, (2) formula represents the risk premium as a
compensation for additional risk bearing for the investor on an investment in a certain time
period. The CAPM final formula is: RF +  (Rm - RF)) (Sharpe, 1990). The first formula is
essentially to replace the element of the time value of money concept and the second is the
formula concerning the risks associated with an investment in a project or the securities that are
selected. If we viewed from the theory on how to determine the rate of profit based on this
CAPM theory, the first element is basically based on the rate of interest concept which is the risk
free interest rate. In terms of Indonesia case the risk-free rate can be represented by Bank
Indonesia Certificates (SBI) which is determined in the supply and demand of money in money
market (market trade instrument below 1 year maturity). SBI interest rate then is used as the
base interest rate (base rate) and benchmark rate in case of Islamic Bank for pricing ujrah or
margin in the financial markets product and coupon for Indonesian bond product (Manurung,
2007). SBI considered as having no risk of default due to the consideration that the central bank
as the issuer is part of the Government of the Republic of Indonesia.
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Furthermore, using the basic theory of CAPM, Islamic bank extents this concept for
calculating the financing product such as other cost elements i.e. as operating costs (overhead
costs), return on equity for stake holder and risk premium for default risk to be charged to the
customer. Structurally, all the interests of "profit" are determined exactly in front. Cost of funds
component is the compensation given to depositors, whose value approaches the risk-free rate of
return at a different level of maturity. This is in line with the Keynes's liquidity preference
theory. Demand deposit, Savings and Time Deposits, at different levels of interest rates is in
accordance with the purpose of the transaction and the time period. Demand deposit is used for
transactional purposes get the lowest interest rates compared to the savings that are usually used
as a precaution transaction and deposits for investment (speculation according to the terms of
Keynes). Deposits interest rates varying in its yield curve in accordance with the expectations of
interest rate and the liquidity premium added if the product to be quoted fixed rate for long term
like Murabaha originally based on the theory developed by Hicks and Hansen.

Islamic banks that only know the rate of profit for their product then use the benchmark
cost of funds from conventional banks which are speculative and its volatility based on the
dynamics of the financial markets certainly does not fit with the character of the rate of profit
that is guided by the real sector profits. While risk premium component that also added in the
formula reflecting the additional burden to the company or the debtor, as an anticipation of bad
credit or default risk costs which vary according to the type of industry. In practice, small
customer like micro entrepreneur get the higher risk premium charge from the bank resulting in
unjust treatment for this segment as they will pay expensive rate of profit. Finally, added by the
management profit as represented by the Spread, the asset pricing formula becomes (Ismail
2010):

Cost of fund + Overhead Cost + Risk Premium + Spread

In practice, the components of risk premium imposed on the segment of micro and small
businesses, far exceeded the other components such as the cost of funds, overhead costs and the
spread (ROA). Other additional practice is often applied in Islamic Banking called Term
Premium which is basically an extra charged due to the fixed pricing quoted for its rate of profit
because of the long maturity of the financing such as Murabaha. The longer the maturity, the
greater the additional premium will be. With the percentage of bad loans are small, then from all
the components of the income that earned from financing, the portion of a risk premium, the
return on asset for the banker and the term premium is the most dominant component when we
compared to other components, so that the financial system such as this would create an unfair
income distribution or in terms of the Quran, only circulated among the wealthy amongst you.

In Islamic financial institutions, the term of the cost of funds is not known because it is
predetermined and calculated based on the simple or compounded time value of money
considered as usury transaction which benefit only the investors. The risk premium is added to
address the risk of uncertainty/default risk (according to the opinion of Paul Samuelson) which
is charged to the loans taker to ensure the return of the loan.(Samuelson, 1976). This practice
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against the Islamic principle because it would mean eliminating the element of risk which is one
of the legal reason to allow the profit-making (‘iwadh) by the rabb al-maal (owner of the funds)
in the real sector transactions. Samuelson opinion is contrary to the opinion of Muhammad Baqir
al-Sadr stating that the risk of uncertainty/default (risk premium) is not a factor of production
and therefore the additional profit is not legal to be charged as a compensation for this risk (Al
Bagir, 1961) Profit component to compensate business risk actually can be represented by the
spread or return on asset components, i.e. the appropriate level of risk being taken for profit
which is allowed by Islamic principles (‘iwadh), as long as not persecute one another or
exploitative.

In determining the rate of profit, Islamic Bank should have the real profit proxy that will
used as a benchmark which is not speculative (real) and not exploitative, taken from gains in the
goods market or the real sector. In taking profit proxy from cash transactions, for example
Islamic Bank should not take interest rates in the money market as a benchmark. GDP which is
calculated based on the value added of the national production of goods can represent (proxy) a
minimum profit rate (rate of profit) nationally, as it is a measure of the level of output of 19
goods produced in the country. This opinion is basically in line with the opinion of Piero Sraffa
as the basis for the calculation of the rate of profit (Sraffa, 1960). After that in calculating the
price of financial assets in Islamic banks, we can add other factors like the cost that should be
recovered such as: Over Head Cost (OHC) and the profit rate coming from asset turnover in the
period of financing (Return on Assets) expected by management at the appropriate reasonable
industry level. So based on this theory, the price of financial assets at Islamic financial
institutions, according to the author should be:

GDP + OHC + ROA

Thus, based on the above general formula, the rate of profit in Islamic Bank should be cheaper
and provide maslahah (benefit) than conventional banking because it creates an equitable income
distribution when compared to lending rates in conventional bank loans.

The risk of financial instability in the bank net income can be measured by the volatility
of portfolio net worth (PNW) per market value of asset that had been managed as below:

d (PNW/A) = -dG . dR + CG/2 . dRY/(1+R)  whereby CG = CA — (L/A).CL

CA = Convexity Aset, CL = Convexity Liability, L = Matek Value of Asset, A = Market Value of
Liability, D = Duration and R = (interest) Rate

3.2. Rate of Profit Role in Creating Equitable Distribution of Wealth Measured by the
Volatility of Asset Value of Islamic Finance

Basically, all financial assets have cash flow in the form of cash inflows and outflows.

Cash inflows can be in the form of installments in the financing contract in Islamic banks,
coupons paid by the issuer of Islamic securities and income from investments in the real sector.
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Cash inflows and outflows can include cash flows that are fixed and predetermined (fixed and ex
ante) and cash flows that are not fixed and determined at the rear (variable and ex post). In the
Islamic financial system, the cash flow that is fixed and predetermined can be seen on the sale-
based transaction such as Murabaha, Istisna and Salam as well as the transactions that are based
on the leasing agreement such as: ljara and ljara Muntahia bit Tamlik (IMBT). It’s fixed and
predetermined, because margin or mark-up (in this paper we call it as a rate of profit of the sale-
based product) is determined ahead and remain unchanged within the prescribed period.

From the characteristics of the transactions that generate cash flows that are fixed and
pre-determined like this sale-based transactions, then the value of a financial asset can be
measured. The stability of the financial assets can thus be measured by the value of the asset
changes to the change in the benchmark used in determining the transaction price (such as
margin, mark up, ujrah and all kind of rate of profit) which involved rate of interest as the
benchmark such as SBI (if the instrument denominated in Rupiah) and LIBOR (London
Interbank Offered Rate) if the instrument denominated in US Dollar. In theory, the measurement
of the value of a financial asset can be determined by The Duration theory (Hempel, 1994). The
risk of financial instability thus can be measured by the volatility of financial asset prices derived
from the formula:

(dV/V)=-n(dR/1+R)

In other words, changes in the value of financial assets (including Islamic Financial
Asset) can be affected by the changes in the benchmarks used to assess an asset. For example, if
interest rate is used as a benchmark on the formula in ljara or Murabaha contract, any change in
interest rates at 1%, it will cause changes in the value of an asset or assets by: -1 (0.01 / 1.1) for
assets with a maturity of one year or at - 0.91%. If a period longer used for example 5 years, the
risk of price changes becomes larger assets, namely: -5 (.01 / 1.1) =-4.55%. So, the management
of financial assets with the interest rate benchmark is very vulnerable to the decline of asset
price, which means that it will decrease the public wealth (the investor of the financial asset) in
the form of the decline in the value of financial assets.

From this theory can be concluded that the Long Term Murabaha tfinancing transactions,
for example to finance home ownership, which is usually take a period of 15-20 years have a
very large volatility i.e. : 13.65% for Murabaha with a maturity of 15 years and 18.2% for
Murabaha with a maturity of 20 years. Here the author concluded that the use of interest rates in
Islamic transactions causing instability in the value of financial assets that can be detrimental to
investors and lead to instability of the financial system as a whole, i.e both in financial
institutions and Islamic bonds like Sukuk. For instance, Government /jara Sukuk SRO1 Series
with 12 percent p.a. coupon payment with a maturity on February 25, 2012 has ever reached the
price of 107.7199 or appreciation of 7.7199 percent above the par (initial) level. While the
Government Sukuk Series IF8 price with a coupon of 8.8 pct maturing March 15, 2020 had
reached 98.50 price or suffer a capital loss of 1.5% of their principal amount (Bloomberg, 2010)
The price movements of financial assets that can suffer a capital loss (the wealth decline) will
lead to instability of the Islamic financial system, due to instability in asset-liability management
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of Islamic banks, which in turn affects the wealth of the society who invest funds in Islamic
banks.

According to the Global Association of Risk Professionals, the interest rate charged on a
loan is determined by a number of factors such as time period, namely: 1) Cost of Fund; 2)
Spread / margin required for such products; 3) Market Conditions (how much is paid by
competitors); 4) The period of the instrument (Indonesia Certificate in Banking Risk and
Regulation, 2007). Bank charges interest (rate of interest) on the credit transaction or financing
for various ranges of period. Problems on the fourth factor in Islamic Banking because the loan
interest rate is calculated based on the theory of Fischer's (The Theory Of Expectation), in which
the determination of long-term rates based on the expectations of short-term rates in the future
(Resti, 2007). The Expectation theory is based on the calculation which create structure of
interest rates or commonly known as the yield curve in the bond market (capital markets) in the
form of positive slope (the longer the period, the interest rate will be higher). The determination
of an additional element of term premium as a time-element component is made at the initial
stage of agreement without any basis or guided by the profit or loss (rate of profit) in the real
sector. Additional premium term is just following the trend prevailing interest rates in the money
market and is linear based on the concept of the time value of money. In other words the concept
of rate of profit used in Murabaha margin has followed the concept of rate of interest. Based on
the research result, if Islamic Bank use interest rate as benchmark, it has significant effects on the
value of the portfolio of asset and liabilities.

According to Islamic profit theory, the rate of profit taken in front in the Islamic
transactions like sale-based products should be based on cyclical gains (circular repricing
pattern) per transaction according to its economic value. If this concept is applied, the rate of
profit in a long-term deal, Islamic Bank has to do a mark to the market (MTM) process (the
comparison with the rate of profit in the real sector) periodically. In other words, the price
adjustment should be carried out periodically as compared to the level of profits in the goods
market (repricing) in order to avoid the practice of adding without illat / iwadh according to the
rules of Islamic jurisprudence.

In general, the current imposition of Murabaha profit based on money market rates plus a
fixed term premium, basically based on Islamic Bank decision to overcome fears of rising
interest rates on the long-term. Therefore, if interest rate unchanged, in practice Islamic banks
will give mugasah (discount) every month or every year (Wiroso, 2005). So mugasah is
provided as a means for adjusting the gain (rate of profit) with market rates (rate of interest).
According to the author, based on the analysis of iwadh (legal profit), the uses of risk premium
and term premium as additional price component in Islamic Bank, are groundless. Instead of
using fixed and long-term rate of profit, we should use a circular/periodic rate of profit
appropriate to the level of profit in the real sector. Rate of profit is circular (as opposed to
interest rates that are linear), as a gain in the trading transaction in the period of sale of goods or
services. Turn-over of goods sometimes fast and sometimes slow (Hosen, 2005). If it is faster,
the gain will be big. If it is slow, the gain will be little. So, the gain or rate of profit will follow
the pattern of an economic growth.
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3.3. The Role of Rate of Profit in Money Market Regulatory Policies and Sharia
Monetary Operation by The Central Bank which created the Central Bank Rate as
a reference rate pricing.

From the macroeconomic side, the biggest challenge in the Islamic financial market today is
creating a Sharia Interbank Money Market instrument and the monetary policy tool which can
replace the rate of interest (Central Bank Base Rate) in accordance with Islamic principles and
especially to meet the objectives of sharia (maqgashid sharia). The magashid sharia purpose in
Islamic financial system is to create economic justice which is to achieve equitable distribution
of income and wealth as well as the stability of the financial system. The challenge for the
Islamic financial is to eliminate the rate of interest from lending and borrowing money activity
which is strictly prohibited. The transaction sharia interbank money market between the Central
Bank in Indonesia in this case (Bank Indonesia/BI) and the Islamic Bank is in connection with
the monetary operations today. The transaction is on the form of an auction or a classical repo
SBI-S whereby it’s divided into 2 transactions i.e. loan contract (al-Qardh) and guarantees (ar-
Rahn). According to Islamic principles, compensation should come from profits on real
transactions either on the purpose of monetary contraction or monetary expansion (productive
expansion). Profit can only be obtained by working or through commercial / trading backed by
the asset/project assets in the real sector (Al Qur’an 3:24)

Figure 2. Sharia Compliance Repo Transaction Mechanism
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In general, the characters in time perspective between Islamic and Conventional Interbank
market are the same whereby the market is trading instrument for liquidity/short-term
investments with a maximum term of one year and payment is made by credit notes via clearing
or funds transfer, as the definition of money market made by the ministry of finance whereby
interbank money market is an organized market where securities are traded for short term under
1 year. Money Market has an important role for the bank to manage its liquidity position and
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trading to create profits for the banks, for the government and Bank Indonesia (BI) to do an Open
Market Operations (OMO), although the OMO in this case can’t be effectively used in countries
that financial markets are less developed like in Islamic Financial Market. The OMO is important
because it is setting reference rate (BI rate) that will be used by the banks as the benchmark to
price any asset and liability product of the bank. Money market used by the government as a
place to sell Short Term Debt Instrument (Treasury Bill or Treasury Notes) or in Indonesia called
T-Bills/Sharia T-Bills (SPN / SPN-S). Money market that can efficiently provide liquidity to
Government in this case, including the expansion of liquidity that is productive because the
funds used to finance the real sector or project financing in the state budget.

Money Market used by BI to conduct Open Market Operations in the form of : (i) Monetary
Operations (ii) Standing Facilities through Application FPJP / S (Short-Term Facility Loans /
Sharia) to help the bank overcome difficulties in short term liquidity due to mismatch, as part of
an BI assignment as the lender of the last resort and (iii) Deposit facility in the form of placement
of funds by the Islamic Bank in the form of Bank Indonesia Deposit Facility (FASBIS). In
addition to this three monetary tools, beyond the money market operation, BI using reserve
requirement tools to be maintained by the banks including Islamic banks. Especially for Islamic
banks, the reserve requirement ratio is connected with the ratio of FDR (Financing to Deposit
Ratio) that should be at least 80%. If the FDR is less than 80% than the reserve requirement will
be increased by the BI. This suggests that the portfolio of Islamic Banks entirely go into the real
sector with the consideration that the other portfolios such as Sukuk and Mudharabah Interbank
Investment (IMA) is basically an investment in the real sector whereby the holders of the
Certificates of IMA or SIMA get the profit distribution (called rate of profit) from Islamic Bank
in the real sector. In the latter discussion this rate of profit term referred to as the profit rate that
the Islamic bank distribute to third party fund investors and other banks at the end of the month.
Sharia monetary operation is conducted to achieve the operational target of monetary control in
Islamic Banks in order to support the achievement of the ultimate target of monetary policy of
the central bank (Bank Indonesia, 2008). The operational target is the adequate liquidity in the
form of base money (M1) which is currency and demand deposit in Islamic banks and M2 in the
form of savings, deposits and repos with the central bank. The operational target of monetary
policy is conducted by influencing Islamic banking liquidity through monetary contraction or

monetary expansion.

Sharia monetary contraction is a reduction in the liquidity of banks through sharia monetary
operations while sharia monetary expansion is an addition of bank liquidity through monetary
operations that must fulfill sharia and Islamic principles expressed in the form of a fatwa or
sharia opinion from fatwa authority. Fatwa of DSN (National Sharia Board) for the Sharia
Money Market has been issued in 2002 No. 37 / DSN-MUI / X / 2002, which says: The
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underlying reasons why this fatwa was issued is the reality that Islamic banks may experience
liquidity shortages or excess liquidity as a result of differences in the placing and taking of funds,
as well as to improve the efficiency of fund management. The fatwa was set up general
provisions: (1) the interbank money market based on interest is not justified according to sharia
(2) The interbank money market based on sharia is the short-term financial transactions among
the participants based on the principles of sharia (3) the participants were Islamic bank as the
owner or the receiver of funds and the conventional banks as the owner of the funds only.
Special provisions on the Fatwa are: (1) Contracts that can be used in the interbank money
market based on the sharia principles are mudharabah (muqadharah) /| girad, musharaka, qgard,
wadi'ah, and al sharf and (2) the transfer of ownership of the money market instruments that
used this transaction can only be sold to third party once.

Islamic Monetary Operations (OMO) with Repo transaction by Bank Indonesia is currently done
with two instruments along with the price:

3.3.1. Repo and SBI Sharia-Based Auction

(a) Sharia Central Bank Certificate (SBIS) auction is conducted to absorb the excess liquidity
(monetary contraction) through Open Market Operations with Islamic banks which are non-
productive because funds absorbed is not used for the real sector and at the maturity date of
SBIS and the principal payments will generate monetary rewards for Ju'alah so that it will
create additional liquidity which is non-productive as well because of the occurrence of
printing money that is not based on real transactions. SBIS time period is 1 week, 2 weeks
and a maximum of one month with a minimal amount of Rupiah 500 million. Cut Off Time
(COT) at 14:00 pm. The SBIS can’t be traded in the secondary market thus such a
mechanism does not have a role in the development and deepening of the Islamic financial

market.

(b) Repo SBIS or Sharia Interbank Mudharabah Money Market Securities-SBPU-M or SIMA)
which is not based on the principles of debt/borrowing funds to gain interest but based on
classic repo transaction, namely lending the money with the contract of qard by the BI to
Islamic Banks (BUS) and the Islamic Bank giving the collateral with contract of al-Rahn
through non-auction mechanism with the repo cost : BI Rate + 300 basis points. This repo
cost is determined by the BI as an obligation to pay as a penalty because Islamic Bank
(BUS) / UUS not fulfill the agreed period of SBIS purchasing agreement. This practice will
lead to non-productive effect of monetary expansion (non-productive liquidity
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management). SBIS term of repo transaction is 1 day. Repo transaction is arranged between
the window time i.e. 2:00 p.m. to 5:00 p.m. after interbank clearing results were announced.
Repo fees will be charged on the following day (2nd leg) on maturity.

3.3.2. Sharia Repo Based on Government Sukuk (SBSN)

(a) Reverse Repo Transaction is a conditional sale transaction of securities by banks to the
central bank with the obligation to repurchase in accordance with the price and the agreed
period. Islamic Banks (BUS) can repo securities with Government Sukuk (SBSN)
instrument. SBSN is Government securities (SBN) issued based on Islamic principles, as
evidence for the inclusion of the assets of SBSN both in rupiah or foreign currency. SBSN
could in the form of Wholesale (code IFR - Indonesia Fixed Rate) and Retail Sukuk (code
SR), PBS (Project Based Sukuk) and SPN-S (Treasury Bills Sharia). The Assets of SBSN is
an object of financing and or state property with economic value such as land, buildings or
other than land or buildings, that in order to issue SBSN be used as basis for the issuance
SBSN so intent SBSN issuance is to finance the state budget or the project development and
the publisher is direct government or company issuing SBSN (UU 19 in 2008). BI can
participate in the inaugural auction (primary market) SPN-S and selling SBSN/PBS in the
secondary market. For that BI need to stock building by purchasing SBSN in the secondary
market, given the implications of article 56 of Law No.23 of 1999 as amended by Law No. 3
of 2004 which prohibits the central bank purchases government securities in the primary
market because it is a form of giving direct credit/loan to Government.
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Figure 3 . Sharia Open Market Operation through SBIS auction and Government Sukuk Repo
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In relation to the Sharia Open Market Operations (OMO), which is part of the Monetary
Operations, Bank Indonesia may conduct reverse repo SBSN with the promise of redemption by
the bank at maturity in accordance with the price and time agreed. This transaction will be done
after BI has purchased SBSN through auctions on the primary market for SPN - S (Islamic
Treasury Bills) issued by the Ministry of Finance or Purchase Government PBS (Project Based
Sukuk ) in the secondary market. SBSN reverse repo transactions is conducted by using contract
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of al bay (buying and selling), accompanied by wa'ad (promise ) by the bank to the Bank
Indonesia in a separate document to resell back the SBSN within a certain price agreed. Although
the contract used is in accordance with the Islamic principles, however SBSN Reverse Repo is
currently not intended to develop and deepening the Islamic financial market and only a part or a
supporter of the main Islamic monetary instrument with SBIS (Sitorus, 15).

Table 2. Government Sukuk Repo Transaction Volume and Frequency

Year Transaction Volume Total D a i 1 y| Frequency

(Rp Triliun) Average

Outright Repo (Rp Triliun) | (Rp Triliun)
2002 105.7 25.3 131.0 0.5 16
2003 327.7 10.0 337.7 1.4 51
2004 502.1 11.5 513.5 2.1 112
2005 512.2 107.4 619.5 2.5 102
2006 795.3 24.8 820.1 3.3 138
2007 1364.0 93.0 1457.0 5.9 232
2008 866.9 170.6 1037.5 4.2 156
2009 717.0 117.7 834.7 3.4 156
2010 1091.2 139.5 1230.7 5.0 194
2011 1466.0 428.8 1894.8 7.7 295
2012 1334.8 929.6 2264.4 9.2 407

In Indonesia, the government securities repo market is relatively under-developed, the percentage
of repo transactions on average less than 10 % of all government securities transactions in the
secondary market even though the number tended to increase from year to year . Bl is also active
in repo transactions with banks in the management of money market liquidity. BI's balance sheet
in 2012 is recorded transactions amounting up to Rupiah 100 trillion, or up from Rupiah 69
trillion by the end of 2012. Compared to USA and Japan which are by volume, repo transactions
represents 40 % of all transactions, the debt repo transactions in Indonesia is still small.
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3.3.3. Repo in the Intraday Liquidity Facility (FLI)

To support the creation of good financial systems and transactions that are quickly and
accurately, since 2000 Bank Indonesia has developed a payment system known as Bank
Indonesia Real Time Gross Settlement System (BI - RTGS) . To reduce the risk of failure of the
transaction due to the gridlock in the BI - RTGS system, BI provides Intraday Liquidity Facility
(FLI) with auto — repo transaction. FLI can only be used if a bank has securities as collateral and
has transferred its securities to the collateral account for the FLI. The amount of funding -
ceilings are depending on the market price of the type of securities as collateral and haircut of the
securities. FLI is including FLIS (Sharia Intraday Liquidity Facility) for Islamic banks. FLI and
FLIS provided during the operational hours of BI-RTGS system and shall be paid on the day of
use FLI /FLIS.

3.3.4. Repo Transaction in Islamic Short Term Funding Facility (FPJPS)

Short-Term Funding Facility, herein after that referred as FPJP is a standing facility of the BI to
the Bank to address the liquidity problems experienced by banks, both conventional banks and
Islamic banks (FPJPS). Short-term liquidity problem is a condition experienced by the banks in
general because of a mismatch in the rupiah cash flow so that the bank can’t fulfill the
obligations of the Statutory Reserves determined by the BI (Reserve Requirement). FPJPS given
is calculated based on the estimated number of bank liquidity needs up to meet the reserve
requirement. FPJPS duration is firstly given for 14 days and then can be extended up to 90
(ninety) days. Collateral of FPJP/S can be: SBSN and SBI-S or financing assets, in this case
SBPU-M as mentioned earlier, also can be used as collateral of FPJPS in case the bank does not
have SBSN and SBI-S. BI will charge for the FPJP/S facility: Bl-rate plus a margin of 100 basis
points.

3.3.5. Non-Repo Bank Indonesia Sharia Deposit Facility (FASBIS).

FASBIS is deposit facility provided by Bank Indonesia to a commercial bank conducting
business based on the sharia principles to place their excess funds in Bank Indonesia. Owners of
the FASBIS are recorded in Bank Indonesia Securities Settlement System (BI-SSSS) by not
issuing securities (script-less), such as SBIS, so that the FASBIS is not transferable. Auction
method and other requirements are the same as SBIS auction.
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4. The Impact of The Sharia Monetary Policy Transmission with Repo Transaction and its
Implications for the Establishment of Islamic Banking Rate of Profit

If we analyzed the BI monetary policy today, the monetary policy is taken to affect the national
aggregate demand made through the monetary policy transmission mechanism by using the
interest rate channel and did not take another channel that is: the exchange rate channel, the asset
price channel and the credit channel (Mishkin, 2012). The BI since July 2005 formally began to
use the interest rate as the operational target, by setting the Bl-rate as the reference rate target. In
the early stages, the BI rate is the reference (benchmark) for the 1-month SBI discount rate with
the banks which is done every week with a certain volume so that the 1-month SBI discount rate
can be maintain at the level of the BI rate by a certain range. BI rate change means indicate a
change in attitude or stance of monetary policy is reflected in the discount rate movement around
the Bl-rate. Problems in Islamic Bank today, the return for the SBI-S is determined by the profit
(rate of profit) derived from the real sector which can be categorized as ziyadah (profit without
counter-value in the real sector). Therefore, either monetary contraction or monetary expansion
in Islamic banking is non-productive because it does not have underlying in real sector such as
SBSN. SBI-S move around the BI rate and reverse repo SBIS use penalty as a pricing base: SBIS
+ 3 percent. Bl-rate change, in with the banking intermediation process, is expected to affect
both deposit bank -interest rate or rate of financing Islamic banks to the public. The big question
is whether the interest rate channel is also be able to form the BI rate as a reference rate for the
BI monetary operations in Islamic banking. In theory, Islamic monetary policy transmission
channel should be based on the Rate of Profit which is the profit coming from the distribution
rate that is the right of investor (Islamic Bank Deposit Profit Rate or Profit Rate of Islamic
Interbank Bank Money Market-IMA) as shown in the Figure 4 below (Ismail, 2010)
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Figure 4. The Relation between the Sharia Open Market Operation and the Rate of Profit
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Sharia monetary operations aimed at achieving the operational target of monetary control sharia
in order to support the achievement of the ultimate target of monetary policy of Islamic banks
(PBI No.10 / 36 / PBI / 2008 regarding Sharia Monetary Operations). The operational target is
adequate liquidity in the form of Islamic banking as M1 and M2 (including repo). Then the

The Canadian Journal of Islamic Economics & Islamic Finance A peer-reviewed Journal
ISSN: 2292-0579 (On-Line): Library & Archive Canada



achievement of monetary policy operations carried out by influencing sharia bank liquidity

through monetary contraction or expansion.

In a further development, in line with the development of the banking industry in the country that
is more efficient, since October 2008 BI make adjustments to the Bl-rate policy previously as a
references discount rate for 1-month SBI (not contractual) which is now converted into a
contractual repo rate of Interbank Money Market term 1 day or O / N (over-night). Bl-rate
determined by the Board of Governors (RDG) BI is done once a month. Monetary operations
carried out to maintain the movement of interbank rates O / N remains in Bl-rate corridor with a
certain margin, for example Bl-rate plus minus 100 bps (1 percent). Interbank interest rate is the
price that is formed through a mechanism in the interbank money market over the counter
(OTC). Interbank time period ranging from 1 day (O / N) up to 1 year, but interbank transactions
dominated by transactions with a maturity O / N. Additionally Bl-rate, Jakarta Interbank Offered
Rate abbreviated JIBOR an indicative interest rate deals in the interbank transactions in
Indonesia, which is widely used as a benchmark rate on many financial transactions in Indonesia
for transactions denominated in Rupiah. Recent developments, BI policy taken is to remove the
use of Bl-rate period of 6 months as a reference and replace with an interest rate repo rate

between BI and banking for a period of 7 day.

5. The Use of Rate of Profit as a Reference Rate in Islamic Bank through transactions with
the Central Bank Sharia Open Market Monetary Operations

Problems of using Bl-rate or JIBOR in pricing the sharia asset or investments for short-
term liquidity management in the framework of monetary policy have long been controversial.
Controversy occurred in the use of Bl-rate or JIBOR as a benchmark or reference rate. Bl-rate or
JIBOR formed by the demand and supply of money in the conventional money market lending
and borrowing transaction with interest rate and therefore are not based on profits in the real
sector /productive sector. Nevertheless, Islamic banks in some financial - center, are still using
the LIBOR (London Inter-Bank Offered Rates) or the average lending rates of the largest banks
in London. While in Indonesia, Islamic banks are still using JIBOR (Jakarta Inter Bank Offered
Rates) or the average interest rate the largest banks in Indonesia in determining the interest rate
of Islamic financing such as mortgages, car financing and other multi -purpose financing. The
use of LIBOR as a reference is basically using the interest rate charged by the five (5) largest
banks both in financial centers such as London, the loan transactions between banks in the

money market (money market) which is determined by forces of supply and demand for money
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(money supply and demand) as the cost of funds. This means LIBOR is not based on the market
price of profits in goods and services transaction. For example in the case of murabaha car
financing transaction or ijarah muntahia bit tamlik house financing transaction, the Islamic Bank
should use as the profit in the leasing market in real sector transaction and the bank should mark
to market the profit to this benchmark.

Mahmoud A. El-Gamal supported the use of conventional benchmark such as LIBOR as a
benchmark that is the mark up on buying or selling. According to Mahmoud El-Gamal the use of
"Islamic Benchmark" unnecessary and impractical and dangerous because although he admits
that the implicit rate (rate subject to actual) in Islamic financial is different- depending on the
quality of the underlying assets, but the Islamic benchmark in the Islamic financial market is not
deep enough and did not have a good liquidity to form a uniform rate implicit (uniform) as a
benchmark transaction (El Gamal, 2006). Mahmoud A. El-Gamal seemed to see the diversity of
the contract that have been used in Islamic benchmark such as the sale-based product
(murabaha), lease base transaction (ijara), profit sharing transaction and others compared to
conventional bank that only use debt based contract, make Islamic Benchmark more difficult to
be developed.

In contrast to Mahmoud A. EI-Gamal, Mohsin S. Khan and Abbas Mirakhor has found that in the
Islamic economic system, the rate of profit on financial assets is determined by the rate of return
of bank financing which will be used as a benchmark (Mirakhor, 1989). This means that Mohsin
S. Khan and Mirakhor do not agree the use of LIBOR as a benchmark in Islamic financial
market. Abbas Mirakhor, Hassan Askari and Zamir Igbal, develop further thoughts on this
benchmark that in the Islamic economic system, the Islamic benchmark for the sale-based
contract should be coming from the rate of return or profit rate from the real sector.

The Differences in opinion about the use of LIBOR, whether it can be used as a benchmark in
the Islamic financial market in general because LIBOR will be used only as a point of reference
to the cost of capital in the Islamic financial market which is currently coexist (co-exist) with
conventional financial markets. The importance of benchmark in Islamic financial market
product pricing is crucial now, because it is also needed as a reference in determining the
investment decisions. In conventional economics, the discount rate which is the concept of ex
ante or pre-determined or interest rate play an important role in determining the price of financial
assets. For example, in the application, the discount rate is used in determining the price of the
bonds in the secondary market. Problems arose when the Islamic financial market that prohibit
interest rate are using discount rate to value asset prices based on the concept of time value of
money. What is the reference or benchmark that will be used to represent the discount rate in the
Islamic Financial Framework? In this respect, Muslim economists have different opinion.
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Fahim Khan found that the Islamic discount rate can be benchmarked from the returns on the
deposits in Islamic Bank. The reason is as follows: to approach the time value of money, we need
a portfolio where the risk is almost non-existent and can be ignored so that only pure risk exists
in a reasonable time frame. So only the rate of return of the portfolio that is not risk can represent
the discount rate. Only the diversification of the portfolio that can reduce the risk or, in other
words, the rate of return on the projects that have been distributed which can be a proxy of the
time value of money. Rate of return as it approaches will reflect the risk to be borne associated
with uncertain time (Khan, 1995). Therefore, Fahim Khan proposed rate of profit or equivalent
rate of deposits of Islamic banks to be able to represent the Islamic discount rate, because it was
obtained after the Islamic bank distributes deposit funds earlier to projects that diversified into
various segments and get a return of the project. The return from the project then will paid to
deposit holder. This return in some Islamic Bank called Rate of Profit of Mudharaba Deposit.

On The reality of the use of a discount rate in the early days of Islam, Kadim As Sadr also
explained in his book "Money and Monetary Policies in Early Islamic Period in Essays on
Iqgtishad: Islamic Approach to Economic Problems" that in early period, Islam already contained
the concept of discount rate in sale based transaction (As Sadr, 1961) The price is cheaper if we
pay cash but when the goods are purchased by installments within a specified period, the price is
more expensive. Furthermore, Kadim As Sadr also explained that in the monetary policy in the
early days of Islam, in order to increase investment, the profit level of goods sold by installments
will be lowered. The Monetary policy operation by raising or lowering the selling price of
sharia-based instrument by installment purchase contract that is practiced in the days of the
Prophet is thus can be used as a theoretical basis for the Central Bank's monetary policy to
conduct monetary control by interest-free system. It also shows that the cash price and the price
of delay may be different. Price delay is greater due to the possibility of profit (rate of profit) on
the turnover of goods during the delayed time.

Based on this study, the authors come to conclusion that to seek the reference rate of profit as a
replacement for the BI -rate which currently has been replaced by BI repo rate 7 day today in
Islamic interbank money market, the reference rate or benchmark which is in accordance with
the Islamic principles are the equivalent rate of profit of the transaction between BI and Islamic
Bank in IMA (Indonesia Interbank Mudharabah Investment) whose profits are revenue sharing
in the real sector. The Islamic Bank will offer a profit-sharing ratio and give the mudharaba
certificate to BI named SIMA (IMA Certificate). This Sharia Productive Open Market Operation
(non SBIS) is recommended with the consideration that BI is prohibited to provide loans directly
to the government, either using SIMA or Government Sukuk securitization, can be seen in Figure
5 below.
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Figure 5. Recommended Sharia Open Market Operation by The BI to Create Sharia
Reference rate
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The sharia repo contract with BI that will produce Rate of Profit as a Reference Rate for Islamic
Bank explained as below:

(1) The repo transaction (repo or sell outright to maturity) with SIMA will be using mudharabah
contract with revenue sharing because the contract is an agreement of direct financing to
customers of Islamic banks in which the funds obtained from BI as Rabb al mall (Financier)
and the Islamic bank acts as mudharib (Manager).

(2) The repo transaction with Government Sukuk like SBSN will be using musharakah contract
between BI and the Islamic Bank. This transaction is basically similar to the Open Monetary
Operation conducted in Sudan by the Government Musharakah Certificate (GMC). The
consequence of this contract is: if the Islamic or BI want to do the reverse repo agreements,
the parties should seek permission from the other party.
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Figure 6. Illustration of SIMA Transaction in Islamic Secondary Interbank Money Market
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5.1. Risk in Repo transactions with SIMA/SBSN

In practice, Repo transactions with SIMA/SBSN have some risk, namely:

(1) The risk of default if at maturity Islamic Bank is unable to pay. Therefore to mitigate this
default risk, SIMA Repo transaction must have high-quality collateral such as SBSN
(Government Sukuk). This transaction will push Islamic Bank should have at least a portfolio of
SBSN about 10% of the total portfolio if the BI requires high quality collateral. This deal will
create revenue shared of Rate of Profit as a reference rate for Islamic Bank.

(2) Market risk can also occur if the market price of pledged collateral SBSN is lower than the
specified SBSN price when the repo agreement is made. However this scheme has lower
market risk if Islamic Bank use previous BI reference rate for SBIS reverse repo transaction
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that charged the Islamic Bank by SBIS rate + 3 %. This reverse repo charged can be higher
than the rate of profit on the deposits of Islamic banks depends on the macro economic
conditions. In current state when the Islamic Bank is still using the BI Rate as a reference/
benchmark to determine the equivalent rate for the deposits in the Islamic Bank, the repo
cost by using the SBIS will be higher than the IMA funding with other Islamic Bank. For
example, when Islamic Bank do the repo using the SBSN instrument like SR 01 (Sukuk
Retail 01) with I[jarah contract, the repo cost will be more expensive than the rate of profit on
the deposits of Islamic banks.

(3) Liquidity risk can occur if BI purchase as part of the securitization of SBSN with Islamic
Bank to solve liquidity problems, the repo contracts should be followed with Wa'ad/promise
contract otherwise the BI will have to fine other party to sell the security with lower price.

5.2. The Benefits and the Advantages of Sharia Repo Transactions.

In addition to the risks that may occur, repo transactions can provide advantages in terms if at
maturity the debtor is not able to buy back the guarantee or default, then the guarantee will
become the property of the creditors. The Creditors could benefit if such securities turned out to
be sold at a higher value than the price at the time of the repurchase agreements has been made at
the inception. In the trend where interest rates tend to decline further, the majority of SBSN
traded at prices above 100% (par) and higher than the previous situation. Of course, this position
will be reversed in the circumstances that interest rate tend to increase. The price of the majority
of the SBSN will go down considering Ijarah contract that is using fixed coupon. This fixed and
long term quoted coupon price will create high duration and convexity or sensitivity of the SBSN
price. Rising-rate reference rate SBI will make SBSN prices fall. The price of SBSN thus
strongly influenced by the reference rate (BI rate) in accordance with the formula:

d (VSBSN) =-D. dR + C/2. DR2 / (1 + R)

Whereby is VSBSN = Price of SBSN, D = Duration, C = Convexity, R = Reference Rate (BI-

rate)

For example Government Sukuk Ijarah SRO1 Series with 12 percent Ijarah coupon with maturity
February 25, 2012 had ever reached the price of 107.7199 or appreciated 7.7199 percent above
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the cost of Sukuk. While the Government Sukuk Series IF8 price with coupon of 8.8 percent
maturing March 15, 2020 had reached 98.50 price or suffer a capital loss of 1.5% of their
principal amount. The price movement of financial assets of sharia that can experience a capital
loss (the wealth decline) as assessed by the BI reference rate will lead to the instability of the
Islamic financial system, due to the instability of the assets and liabilities of Islamic banks,
which in turn affects the wealth of the society who invest funds in Islamic banks. The instability
in sukuk price could theoretically be overcome if the reference rate used is the rate of profit on
the transaction deposits mudaraba which is determined and follow the rate of return of financing
in the real sector. This post determined rate of profit based on the revenue sharing will create the
"duration and convexity" of the Islamic Bank asset will always be close to zero and the prices of
Islamic Bank financial assets will thus be stable at the issuance price (at par). The volatility of
Government Sukuk (SBSN) prices can be seen in Figure 7 below (Bloomberg, 2010).

Figure 7. Government Sukuk Prices as of June 4, 2010

for explanation. Govt GOVT
94<G0> to edit columns. Click on columns to sort. 95<GO0> to export to excel.
Government Securities Page 141

INDDIS (14 Found) Cpn Tup GIN Mty Typ GIA ~ xc M Ma trd/Cal | /MTN/StrPr ~

Issuer Coupon Maturity Series Rtg | Mty Type Announce Curr | Ask Px|PC
1)PERUSAHAAN PENER 0 [SDHI BULLET IDR
2)PERUSAHAAN PENER .000 0 SRO1 MR |BULLET IDF
3)PERUSAHAARN PENER 0 0 SDHI BULLET 0 IDR
4)PERUSAHAAN PENER 0 0, SROZ BULLET 0 |IDR
S)PERUSAHAAN PENER 000 5413 BULLET 047 IDR
6)PERUSAHAAN PENER 0 0 /14 B |BULLET 04/16/ USD
7IPERUSAHAAN PENER : B |BULLET USD
SJPERUSAHAARN PENER 5/15 NE | BULLET 147 IDR
9)PERUSAHAAN PENER E C/15 3 NR  |BULLET IDR
10)PERUSAHARN PENER 9.000 C, S BULLET IDR
11)PERUSAHARN PENER S, 2 BULLET /147 IDR
12)PERUSAHARN PENER 0 03/15/20 = BULLET 0 |IDR
13)PERUSAHAAN PENER = 7 BULLET IDR
14)PERUSAHAAN PENER 0.250 03/15/30 3 MR |BULLET 03/30/10 | IDR

S00 Europe 44
000 u

ngap -:n‘ 1000 i

Some benefits of using the repo construction SIMA and SBSN instrument include:

(1) The Use of SIMA / SBSN will increase transaction on the secondary Islamic interbank
market so that it can contribute to the development and the deepening of the Islamic financial
markets sharia as expected by the market participants, the Central Bank and the Ministry of
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Finance in order to improve the liquidity and the creation of a reference rate such this Rate of
Profit or Islamic Bank benchmark.

(2) Encouraging the economic activity in the real sector and improve the welfare when (a) SBSN
purchased by the Bank, it will help the liquidity of the government to finance the state budget
and improve the general welfare (b) when SIMA was bought by the Central Bank, it will increase
the liquidity of the Islamic financial market and contribute to the Islamic Bank market depth so
that the reference rate in the form of rate of profit for Islamic banking can be established. The
reference rate for the long term, can also be taken from the repo transactions BI by using SBSN,
so with these two combinations of instruments, the Islamic monetary operations is expected to
increase the liquidity and market depth of sharia economy.

(3) Improving coordination among government agencies i.e. Ministry of Finance, the central
bank and the FSA so as to improve the effectiveness of the monetary operations and budget
funding through Islamic financial secondary market.

(4) Increase the participation of Islamic financial participants because with the addition of
instruments it will increase the investors base other than Islamic Financial Institutions (Non-
Bank Financial Industry) such as Corporate, Insurance, Cooperative and others.

(5) Increase market share of Islamic financial market as more and more investors are investing

and the more public funds are absorbed well in the Islamic money market and capital market.

6. Empirical Study of Financial Stability on the Impact of Current Monetary Policy in the
Asset Liability Management in Islamic Banking

To support this qualitative research (related to the concept) and to measure financial
instability in Islamic Bank net income/margin, the author conducted a quantitative verification by
doing an empirical study on the influence of interest rates on the rate of profit of one of the
biggest Islamic banks in Indonesia (a case study).

For the empirical studies, author took the data of rate of profit growth of Bank Syariah
Mandiri (BSM) from May 2004 to May 2009. The year 2004-2009 is chosen because at that
period there was an interest rate hike from 7.25 % to 12.25 % due to the financial crisis in United
State of America. This condition is ideal when we want to look at the effect of interest rate hike
on the rate of profit of Islamic Bank. In a study conducted at Bank Syariah Mandiri from 2004
to 2009 author study the bank's rate of profit which is calculated from the portion of a Islamic
bank profit apart from the customer portion represented by Net Profit Margin (NM). The model
used in this study is multiple regression time series model, because in this study there is only one
dependent variable and more than one independent individual variable. In this analysis we will
look on how big the influence of independent variables on the dependent variable. In this study,
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the independent variable is a numeric variable, since the independent variables were taken from
the data of the financial statements of Bank Syariah Mandiri and Bank Indonesia publication
data. The type of data is a time series data in the period of May 2004 to May 2009 (5 years).

The model used is a model with multiple regression analysis to determine the effect of 5
Factors i.e. : Balance Sheet Structure of Islamic Bank represented by the ratio of RSA/RSL (Rate
Sensitive Assets / Rate Sensitive Liabilities), Islamic Bank Investment in Real Sector represented
by the ratio FDR (Financing to Deposit Ratio), Interest Rate represented by the SBI (Bank
Indonesia Certificate), Islamic Bank Capital represented by the CAR (Capital Adequacy Ratio)
and Islamic Bank Credit Default represented by the NPF (Non Performing Financing) to rate of
profit of Islamic Bank represented by the Net Profit Margin to Deposit (NM) of Bank Syariah
Mandiri. From the research results shows that the Net Profit Margin of Islamic banks turned out
to get affected by the interest rate movement. In this research we are using the interest rate of
SBI (Bank Indonesia Certificate) as a comparison. The Research models also illustrate the
instability of BSM Net Profit Margin/income to changes in interest rates, represented by the SBI
and other independent factors as below:

Net Profit Margin = o + B1 RSA/ RSL + B2 SBI + B3 FDR + p4 CAR + B5 NPF + v

The result from the statistical analysis shows a relationship of Net Profit Margin (NM)
and its independent factors i.e. the Islamic Bank Balance Sheet Structure, SBI (Interest rate) and
Capital as below:

The Overall Model F test (ANOVA) conducted with the hypothesis:

Ho: 1 = B2 = B3 = f4 = B5 = 0, meaning that the RSA / RSL, FDR, SBI, CAR and NPF
Are not significantly affect the Net Profit Margin
Hi: At least one B # 0, meaning that the RSA / RSL, FDR, SBI, CAR and NPF
Together significantly affect Net Profit Margin
Statistical analysis was performed with the decision criteria: Reject Ho if the p- value of the F
statistic is smaller than 0.05
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Table 2. ANOVA Test for Overall Model Validity

ANOVAP
Sum of
Model Squares df Mean Square F Sig.
1 Regression 22.967 5 4.593 46.694 .0002
Residual 5.411 55 .098
Total 28.378 60

a. Predictors: (Constant), NPF, LDR, SBI, CAR, RSA/RSL
b. Dependent Variable: NM

Tabel 3. R Square Test for Overall Model Validity

The output according to Table 3 above: p-value statistic F is 0.000 less than 0.05, it can
be concluded that reject Ho, which means that the variable RSA / RSL, FDR, SBI, CAR and NPF
together significantly affect the Net Profit Margin of Bank Syariah Mandiri . The results of the R
- square of 0.809 indicates the strength of relationship between the variables of the five
independent variables is: RSA / RSL, FDR, SBI, CAR and NPF to Net Profit Margin of Bank

Syariah Mandiri.

From the BLUE (Best Linier Unbiased Estimator) test, the FDR and NPF are proved to
have a multi collinear problem as shown by high condition index of 79.489 which is larger than

Model Summary’

Source: SPSS Output

Adjusted Std. Error of
Model R R Square | R Square | the Estimate
1 .9002 .809 .792 .31365

a. Predictors: (Constant), NPF, LDR, SBI, CAR, RSA/RSL
b. Dependent Variable: NM

Source: SPSS Output

30, so the author has to do VIF test with the result as Table 4 below:
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Table 4. RSA/RSL, SBI and CAR Variable Test

Coefficients?
Unstandardized Standardized
Coefficients Coefficients Collinearity Statistics

Model B Std. Error Beta t Sig. Tolerance VIF
1 (Constant) 11.270 372 30.285 .000

RSA/RSL -.015 .004 -.210 -3.272 .002 .847 1.180

SBI -228 .023 -.596 -10.072 .000 .996 1.004

CAR -225 .027 -.538 -8.405 .000 .850 1.176

a. Dependent Variable: NM

Source: SPSS Output

The results in Table 4 SPSS output shows only three variables: RSA / RSL, SBI and CAR
have VIF smaller than 10, so from this VIF test these three variables do not have a multi
collinear problem. To further provide satisfactory results, the researcher did another test with
Condition Index Test with the results as shown in Table 5.

Table S. Collinearity Diagnostics RSA/RSL, SBI and CAR Variable Test

Collinearity Diagnostic$

Condition Variance Proportions
Model Dimension Eigenvalue Index (Constant) | RSA/RSL SBI CAR
1 1 3.921 1.000 .00 .00 .00 .00
2 .048 9.002 .01 .68 .25 .00
3 .023 12.950 .07 .29 .58 .22
4 .007 23.279 .92 .02 A7 .78

a. Dependent Variable: NM

Source: SPSS Output

The end result as shown in Table 5 is the value of Condition Index of 23.279 less than 30
indicates that the multi collinear symptoms can be addressed and the research to test the overall
model and the individual testing with these three variables can be done to get the exact model.

Testing the overall model of the three variables do with the hypothesis:
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Ho: RSA /RSL, SBI and CAR has no effect on Net Profit Margin
Hi: RSA/RSL, SBI and CAR has effect on Net Profit Margin

With the testing criteria: Reject Ho if the p-value test statistic F in the ANOVA table > 0.05.
The results of the overall test models such as the Table 6 below:

Table 6. The Overall Model RSA/RSL,SBI and CAR Test

ANOVAP
Sum of
Model Squares df Mean Square F Sig.
1 Regression 22.741 3 7.580 76.647 .0002
Residual 5.637 57 .099
Total 28.378 60

a. Predictors: (Constant), CAR, SBI, RSA/RSL
b. Dependent Variable: NM

Source: SPSS Output

Table 7. R-Square Overall Model (RSA/RSL, SBI and CAR) Test

Model Summary

Adjusted Std. Error of
Model R R Square | R Square | the Estimate
1 .8952 .801 791 .31448

a. Predictors: (Constant), CAR, SBI, RSA/RSL

Source: SPSS Output

Because in Table 7 p-value of 0.000 <0.05 , then reject Ho means that together the three
variables, namely RSA /RSL , CAR and SBI has effect on Net Profit Margins.

Testing the hypothesis of individual partially performed by t test with a hypothesis:

The results of the t test output to variable RSA / RSL , SBI and CAR as shown in Table 8 below:
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Table 8. RSA/RSL, SBI and CAR Variable t-Test

Coefficients?
Unstandardized Standardized
Coefficients Coefficients
Model B Std. Error Beta t Sig.
1 (Constant) 11.270 372 30.285 .000
RSA/RSL -.015 .004 -.210 -3.272 .002
SBI -.228 .023 -.596 -10.072 .000
CAR -.225 .027 -.538 -8.405 .000

a. Dependent Variable: NM

Source: SPSS Output

From the Examination on the final model with 3 variables: RSA / RSL , CAR and SBI , which is
freed from the multi collinear problems, the research continued by testing the remaining BLUE
test namely : Normality Data Test with Jarque Berra Test, Homoscedasticity Test with White
Heteroscedasticity Test, Autocorrelation Test with Breusch-Godfrey Serial Correlation LM . The
results from Eviews output is as follows:

Table 9. Jarque Berra (RSA/RSL, SBI, CAR) Normality Data Test

Series: Residuals
Sample 1 61
Observations 61

5 |
Mean -1.37e-15
4 Median 0.023747
Maximum 0.598513
3 Minimum -0.638121
Std. Dev. 0.306518
2 Skewness -0.220829
1 Kurtosis 2.210281

Jarque-Bera 2.080908
Probability 0.353294

-06 -0.4 -0.2 -0.0 0.6

Source: Eviews Output
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The results in Table 9 Eviews output as shown above indicate normal distribution for residual
with a p-value 0.353294 is greater than 0.05 .

Tabel 10 Uji White Heteroscedasticity (RSA/RSL, SBI, CAR)

White Heteroskedasticity Test:

0.15034
F-statistic 1.654022 Probability 5

0.14881
Obs*R-squared 9.470162 Probability 2

Source: Eviews Output

Output results from Table 10 shows that the p-value 0.148812 > 0.05, so it can be concluded that
the residual is homoscedastic.

Table 11. (RSA/RSL, SBI, CAR) Variable Autocorrelation Test

Breusch-Godfrey Serial Correlation LM Test:

F-statistic 0.710304 Probability 0.495947
Obs*R-squared 1.535911 Probability 0.463961

Source: Eview Output
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Output results in Table 11 shows the p-value testing from Breusch Godfrey Serial Correlation

LM Test is: 0.463961 then it means there is no problem of autocorrelation.

So from the overall test, it can be concluded:

1. The Significance value/ t statistical p-value for the variable RSA / RSL (Balance Sheet
Structure) is 0.002 < 0.05, then RSA / RSL has effect on Net Profit Margins.

2. The Significance value/ t Statistics p-value for the variable SBI (Interest Rate Benchmark) is
0.000 < 0.05, then SBI has effect on Net Profit Margins.

3. The Significance value/ p -value for the variable CAR t-statistic is 0.000 < 0.05, then CAR has
effect on Net Profit Margins.

So that the final model is:

NM = 11.270 - 0.015 RSA/RSL — 0.228 SBI — 0.225 CAR
t (30,285)  (-3,272) (-10,072)  (-8,405)
se  (0.372)  (0.004) (0.0023)  (0.027)
R? = 0.801

From the resulting research model above, the model can be interpreted as follows:

1. When the other variables are constant, the increase of 1 % in RSA/ RSL would decrease the
Net Profit Margin value of Bank Syariah Mandiri to 0.015 %

2. When the other variables are constant, the SBI rise of 1% would reduce the value of Bank
Syariah Mandiri Net Profit Margin to 0.228 %

3. When the other variables are constant, the increase in CAR of 1% would reduce the value of
Bank Syariah Mandiri Net Profit Margin to 0.225 %.

The value of R square shows 0.801 which means the variables of RSA / RSL, SBI and CAR are
all able to explain with the same behavior amounted to 80.1 % Net Profit Margin at Bank
Syariah Mandiri, while 19.9 % is explained by other variables

From the above model it can be interpreted that every 1% increase in the SBI rates will
cause a decrease in the rate of profit of BSM amounted to 0.228%. From this empirical data it
can be concluded that the nature of the instability of Islamic banks to interest rates hike with the
balance sheet structure (RSA / RSL) below zero (negative gap), will produce the same risk with
conventional banks, namely the decline in the rate of profit of Islamic banks. In other words that
the rate of profit character of Islamic banks is the same as the character of NIM (Net Interest
Margin) of Conventional Banks with the Interest Rate System. Therefore the rate of profit in
Islamic banks and Islamic bonds in the capital market should refer to the Islamic Benchmark
referring to the profits in the real sector with mark to market methodology which inherently have
low duration (volatility) as it will bring stability to the economy both in the banking system as
well as the Islamic capital market.
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7. CONCLUSIONS

In conclusion, the stability on Islamic Financial Market which is measured from the
equitable distribution of income and the wealth of financial asset in Islamic Bank Net Profit
Margin will be determined by:

a. As shown by the research result, the net gap arising from Islamic Bank balance sheet structure
(RSA/RSL < 0) due to the dominant long term and fixed Murabahah asset has bad impact on
Islamic Bank Net Profit Margin in a rising interest rate condition. In order to have a more
stable Asset-Liability Management, Islamic Banking should follow the concept of an Islamic
Rate of Profit whereby the profit will always be marked to the market with profit in real sector
and this will result in the net duration of the Islamic Bank balance sheet will be approach to
zero or risk neutral so that it will be immune to the changes in market variables such as
interest rates. The rate of profit in Islamic Bank that creates an equitable distribution of
income as measured by the stability of the Net Profit Margin on Asset-Liability Management
of Islamic banks, can be achieved by structuring the Islamic banks rate of profit repricing
profile based on short-term assets (Murabaha, Istisna and salam), medium term investment
(ljara, Istisna) and long-term partnerships (Mudaraba, Musharaka).

b. The rate of profit that creates an equitable distribution of wealth in the Islamic capital market
also can be seen from the volatility of financial assets such sharia Islamic bonds (sukuk).
From the economic analysis, we can see the main factor is a component of risk and term
premium for long term being added in the pricing structure of Islamic financial assets such as
Islamic bonds which is basically the same additional charged on the loan pricing structure for
compensation due to the credibility of the borrower's. This risk premium together with the
long term premium structure creates price volatility which comes from the high duration
factor. With the concept of rate of profit which is accordance with Islamic principles, the rate
of profit will be corresponding to the profit in the real sector and has always adjusted to the
changes in the price in the real market (mark to the market methodology) so that the price of
the sukuk will be more stable.

c. The current Repo SBI-S transaction in Islamic banking practice does not create Islamic
banking intermediation in the real sector because it is intended only for monetary operations,
namely in the framework of monetary contraction and expansion in the absence of underlying
transactions in the real sector. The Islamic Repo Transaction that can create Islamic banking
intermediation can be done through SIMA with mudharaba profit shared scheme and the
securitization of SBSN. With a market share of Islamic Banking currently is still small (about
5%), then the monetary policy will not be effective done through the Repo transaction with
Islamic Bank, so the repo transaction should be directed to the Islamic banking intermediation
purposes to real sector as a source of liquidity to the money market and capital market.
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d. The use of the rate of profit as a reference rate through mudharabah profit sharing system
which is determined by gains in the real sector will create a cash basis reference rate that

produces stability on financial markets.

e. Islamic repo transaction particularly in Islamic Interbank Market should be supported by the
BI (Indonesian Central Bank) to contribute the development and the deepening of the Islamic
financial market. In many countries such as Japan and the United States, the repo market is
the back bone of the market share which reaches 40% of all debt transactions.

f. The Islamic repo transactions with the instrument of SIMA and SBSN in large-volume will
create Rate of Profit as a reference rate for Islamic banks, as an alternative of current BI 7 day
repo rate.
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